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Dear Governor Brown:

It is my great pieasure to transmit to you the Fina) Report of the
Governor's Commission to Review Califorria Water Rights Law. This
report is submitted to you pursuant to your d1rect1ves in Executive
Orders B-26-~77 and B-33-77.

The report contains the Commission's analysis of existing California
water rights law and recommendations for modifications in the same.
In each case where modification is recommended the text of a pro-
posed statute is included in the report.

The Commission has examined a long 1ist of legal matters bearing

on water resources management in California. Although the Commission
finds much of the existing law to be sound and not needing change,
four topics do require modernization. These are certainty in water
rights, efficiency in water use, instream uses of water, and ground-
water.

The Commission acknowledges with considerable gratitude the extremely
valuable work of our Director, Professor Harrison C. Dunning, and

his very able staff, the advice of many invited experts, and the
assistance of more than two hundred individuals and agencies who
commented on a draft version of this report.

Finally, the Commission joins me in expressing the hope that the
report will make a lasting contribution to sound water resources
management in California. Speaking on behalf of my colleagues, may
[ express our thanks to you for the confidence you demonstrated in
appointing us to this important Commission.

With best personal regards, I am,

Most sincerely yours,

AL T
Donald R. Wright

Chairman
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CHAPTER 1.  PRELIMINARIES

A. Introduction

Drought succeeds 1like nothing else in reminding Californians of their
enormous dependence wupon water. Irrigated agriculture, many industries,
nydroelectric power generation, water-reiated recreation, fish and wiidiife
resources, and many aspects of our home 1life continue and prosper only if
adequate supplies of frésh water are available. The recent drought demon-
strates the potential frailty of that prosperity.

During the 1976-77 drought year, water shortages forced the State Water
Project to impose fifty percent deficiencies on agricultural deliveries. The
U. S. Bureau of Reclamation was forced to reduce deliveries by seventy-five
percent for agricultural use and by fifty percent for municipal and indus-
trial wuse. While precipitation during the 1977-78 year has dramética]]y
improved the short-term water conditions of the State, long-term prospects
'remaiﬁ bleak. By the year 2000 the state's net demand for water may consider-
ably exceed net dependable supply. Clearly, continuous attention to the
allocation of water and to water rights law, as well as to expanding the
supply of water available for beneficial use, will be necessary.

California water rights law is extremely complex. Its foundation con-
sists of Jjudicially developed doctrines recognizing several kinds of water
rights. Some of these doctrines came from the English common Taw, which was
developed long ago in a very different physical setting. Others have been
fashioned by the California courts and Legislature to fit the state's histor-
ical pattern of settlement and growth.

Overlying this base are statutes which create or allow the creation of a
multitude of local water agencies and which authorize large-scale projects,

such as the federal government's Central Valley Project and California's



State Water Project. These statutes also significantly influence the alloca-
tion of water. Constituticnal and statutory provisions which set state
policy on the conservation of water and the maintenance of water quality
serve as well to 1imit water rights.

Just as the drought of 1976-77 focused the attention of Californians on
our sources of water and available means for conserving these sources, 1t
served also to highlight tne principal strengths and weaknesses of the
state's water rights law. It showed us which parts perform well under stress
and which parts require improvement. It provided an excellent opportunity
for California to respond tc the invitation issued by the Nationai wWater
‘Commission in 1973 tec the states to modernize the law 1in orcer "to secure

reater productivity, in both monetary and nonmonetary terms, from existing
. Y Y Y > s

/
/

water supplies.” —

B. Creation, Mandate and Procedures of the Water Rights Commission

The Governor's {ommission to Review California Water Rights Law was
created by Executive QOrder on May 11, 1977. This order noted that the State
Constitution requires all waters of the State to be put to beneficial use to
the fullest extent of which they are capable aﬁd not be wasted. In additicn,
the order recognized that existing California water rights law includes
impediments to the fullest beneficial use of the state's water resources and
stated that the drought then in progress underlined the need to review all

aspects of water resources management in California, including water rights

law.  The Executive OCrder provided for an advisory commission to ‘review
existing California water rights law, ... evaluate proposals for modifica-
tions 1in this law and ... recommend appropriate Legislation" in a report to

the Governor. 2/



1. Review of Existing Law and Evaluation of Proposed Modifications

Since California water rights law has not been comprehensively examined
since the work of the Conservation Commission during 1911-1912, the Commis-
sion began with a careful study of this law. The Commission decided at

re

L to exciude federal iaw aspects of (Caiifornia water rights prob-

[¢9]

the outs
lemg, since the Governor and the Legislature can do little to change these.
The Commission also decided not to undertake a systematic review of the
extensive statutory material on local water agencies and on the large-scale
water development projects. Finally, the Commission decided not to review
the statutory law which protects areas from which water is exported.

In June 1977 the Commission approved six topics for intensive review:

1) Appropriative Water Rights in Californie

2) Groundwater Rights in California

3) Legal Aspects of Water Conservation in California

4) Riparian Water Rights in California

5) The Transfer of Water Rights in California

6) Legal Aspects of Instream Uses in California

The Commission's staff prepared a detailed paper on each of these
topics. Each paper sought to provide a comprehensive review of the existing
law as well as a preliminary list of issues to be considered by the Commis-
sion. These background papers, listed in an appendix to this report, consti-
tute the Commission's response to the Governor's directive to review existing
California water rights law.

The staff background and issues papers were. submitted to Commission

members and distributed to a mailing list of nearly one thousand people.

2—78648



Thereafter, a series of workshops was conducted to receive the opinions of

invited experts and the general public. The workshop schedule was as folloWs:

1) July 14, 1977 Appropriative Rights Sacramento

2) August 12, 1977 Groundwater ' Los Angeles
3) September 13, 1977 Water Conservation fakland

4) November 10, 1977 Groundwater Chico

5) December 8, 1977 Riparian Rights Stockton

6) January 12, 1978 Transfer of Water Rights Fresno

7) February 18, 1978 Instream Uses San Francisco

2. Development of Proposals

From March through July 1978 the Commission met periodically to review
material presented at the workshops and to consider and debate the policy
options available to California. In the course of these meetings, many
options were rejected as unwise or as promising insufficient benefit to
justify the effort to pass new legislation. Some of these rejected eptions
will be noted briefly in the body of this report.

Because of the importance of engineering and other technical expertise
in water resources management, the Commission in September 1977 invited
a number of leading technical experts to join a Technical Advisory Group.
Members of this group have assisted the Commission by responding to particu-
lar questions of a technical nature. Early drafts of this report were sub-
mitted to the Technical Advisory Groupito review the narrative text for
technical accuracy and the proposed statutes for technical feasibility.

Members of this group were not asked to comment from the standpoint of policy

or need for the recommended statutes.



On August 30, 1978, the Commission released a draft of its report. A
day-long symposium was held in Sacramento to explain the principal recom-

mendations. Subsequently, four days of public hearing were held as follows:

Sacramento September 28, 1978
Fresno September 29, 1978
Los Angeles September 30, 1978
Burlingame November 9, 1978

Numerous changes have been made in the report as a resuit of the more than ;wo'
hundred comments received.

The Commission is also preparing a study of the estimated costs of
implementation of the recommended statutes. This will be submitted as a
supplement to this report.

3. Relationship to Water Development Projécts

The Executive Order establishing the Commission did not direct it to
review state policy on water development projects and, accordingly, the
Commission has not done so. The Commission recognizes that surface water
development can be instrumental in solving water shortage problems. However,
numerous obstacles to rapid additional surface water development have arisen
in recent years. A University of California task force recently commented as
follows:

Regardiess of the outcome of water development debates,
the issue of significant new supplies for California farmers in
the 1980's is somewhat theoretical. The time lag between the
funding of a large new project and its completion virtually
dictates that surface water supplies cannot be changed much
during the next decade. In the 1980's, California agriculture

will have to continue to adjust to the amount of water supplied
by projects now completed or well under way.



The question of getting state or federal commitments for
water projects in the 1990's and beyond will be discussed
often in the next few years. Because taxpayer resistance
is a force to be reckoned with, it is doubtful that California
farmers can realistically hope for much general public support
for major new water developments primarily for the benefit of
agriculture. State water developments which do not depend on
federal support {except for flood control, recreation and fish
and wildlife benefits) might be feasible, although the outiook
is dim even there. Major federal projects probably would meet
even more opposition. 3/

"Reforms in water rights law are not inimical to water development pro-
jects; neither do they mandate that any particular water development policy be
adopted. It is quite possible that reforms in water rights law and water
management policies, together with efforts to implement such reforms, will
encourage support for future water development.

Whatever course the State chooses with regard to water development,
water will continue to be a resource of great value in California. It is
essential that water rights law be re-examined and rewritten where necessary
to ensure that the greatest possible benefit is obtained from the water

available.

. C. Overview of Existing California Water Rights Law

English common law, the foundation of the legal system in all but one
of the United States, treats land and water as inseparable natural resources.
Water is normally not scarce in England, so disputes over water have been
rare and non-statutory rules of water law have never been highly refined.
But the basic historic principles are well established: rights to water are
part and parcel of title to the land adjoining or "riparian" to the water-
course; the riparian landowner is entitled to use water from the watercourse,
but must share the water with other riparian landowners; and the water may be

used only on riparian parcels of land located within the watershed.



In much of California, howsver, water has 1ong‘been a scarce resource,
frequently the object of fierce competition and disputes. California led the
states of the American West in departing at an early date from the common 1aw
principles of water rights and in developing a new set of rules, which treat
water as a natural resource to be appropriated independently of the land
resource.

These rules were fashioned to meet the needs of the gold miners, who had
established claims throughout public domain lands, principally in the foot-
hills of the Sierra Nevada. By custom these miners followed the rule of
“first in time, first in right" regarding both their mining claims and
| allocation of the surface waters used to wésh their ore. In 1855, in the

case of Irwin v. Phillips, the Supreme Court of California approved this

rule. The court concluded that the right to protection of a prior appropria-

tion of water was firmly fixed by "a universal sense of necessity and pro-

4/

priety.” From Irwin and subsequent decisions emerged the fundamental

principles of prior appropriation. The water right allows use of a fixed
quantity of water, with no restriction to the boundaries of a watershed or to
parcels of land adjoining the stream. The origin, measure and limit of the
right 1is beneficial use, so that the right ceases when beneficial use has
ended. In time of shortage the most recent appfopriators must give up use of
water first, and there is no pro rata sharing of the shortage.

From 1855 until the mid-1880's, the appropriative rights doctrine served
to decide lawsuits over water ar%sing in the mountainous mining regions of
the State. This doctrine was included in the Civil Code of 1872 in a few
brief sections. By the 1880'5, however, the valleys had begun to be devel-
~oped for agriculture. FarmerS'claiméd the flow of streams, including the

annual spring overflows, to irrigate their riparian lands.

-7-



In Irwin v. Phillips the common law riparian doctrine was not dispo-

sitive because both parties to that dispute, being trespassers on the public
domain, lacked the title to land essential to claim a riparian right. The
question remained whether ownership of riparian land would give the owner a
right to the use of water from an adjacent watercourse. The matter finally

was decided in 1886 in the famous case of Lux v. Haggin. In an opinion

running two hundred pages in the California reports, it was decided on a 4-3
vote that riparian rights coexist with appropriative water rights. 5/ Thus
was created the "California doctrine", which recognizes the existence of two
radically different kinds of water rights on a single stream.

California water rights law focused in the nineteenth century on the
use of surface waters. By the turn of the century, however, groundwater 1in

Southern California became the object of disputes. In 1903, the California

Supreme Court in Katz v. Walkinshaw developed a set of rules for groundwater

known as the “correlative rights" doctrine. Owners of land overlying a
groundwater basin who used the water on the overlying land were recognized as
holding the paramount right. Such owners among themselves were to share the
water on a correlative basis, similar to the sharing of surface waters by
riparians. Any water surplus to the needs of these overlying owners remained
available for appropriation by others.

Nineteenth century California water rights law dealt primarily with
disputes among individual users of water - miner v. miner, farmer v. farmer,

miner v. farmer. Lux v. Haggin, however, pitted the giant cattle-raising

firm of Miller & Lux against the Kern River Land and Canal Company. The year
after Lux was decided, legislation was enacted to allow the collective

development of water resources through use of irrigation districts.



By the early part of the twentieth century,irrigation and other types of
water districts were numerous. Furthermore, power companies had begun the
development of hydroelectric projects, and cities such as iLos Angeles and San
Francisco were developing projects to bring water from sources hundreds of
miles away for municipal water supply. Disputes coming befepre the courts
tended to set an individual against a city, water district or public utility,
or occasionally, to set one collectivity against another. |

One such dispute was of particular importance for California water

6/

rights law: Herminghaus v. Scuthern California FEdison Company. In

light of the recognition of riparian rights in Lux v. Haggin, the California

Supreme Court in 1926 held that a downstream riparian could command the
entire flow of a stream to flood riparian pastureland, thus preventing the
development upstream of a power project by an appropriator. Riparians,
limited by a standard of reasonableness among themselves, were held to no
such standard in contests with appropriators.

As a direct result of the Herminghaus decision, the California Consti-
tution was amended to extend a reasonableness standard to disputes between
riparians and appropriators. This was done by prohibiting the waste of water
and limiting water rights to reasonable beneficial use. Thisl11mitation is
of fundamental importance today. "Reasonable beneficial use" is now the
central theme of modern California water rights law. With changing notions
of what is waste or unreasonable use of water, the Constitutional provisions
will play an increasingly signifiéant role in future water disputes.

Administrative control of water rights in California dates from the
early part of the twentieth century. In 1911 the Conservation Commission

was established to gather data and information on forestry, water, mining and



other matters for the purpose of "revising, systematizing and reforming the
Taws" on these subjects. 7/ It recommended that a permit and license system
for the appropriation of unappropriated water be established in érder to
reduce costly and repetitive Tlitigation and to provide an administrative
check upon hoarding of water resources by power companies or otner large
interests. This recommendation, enacted by the Water Commission Act of 1913,
was approved by the people in a referendum in 1914. Since December 19,
1914, all new appropriations of surface water or of water flowing in subter-
ranean streams in a known and definite channel have required application to
and approval of an administrative agency of the State. This agency, today
the State Water Resources Control Soard, now routinely inserts in the'pefmits
and licenses it issues terms and conditions designed to protect both the
public interest and the existing water rights of other users of the source.

During the fifty years since enactment of tne Constitutional Amendment,
changes in California water resources management have been dominated by the
massive projects constructed by the federal and state governments. Both the
federal Central Valley Project and the State Water Project have had an
jmportant impact on the allocation of water resources. Elaborate contractual
arrangements have tended to replace the classical appropriative and riparian
rights as the tool for adjusting competing claims. Negotiations and con-
tracts between project operators and individual water users have served to
provide greater certainty and specificity to riparian rights.

Assessment of the gquantitative 1ﬁportance of the various kinds of water
rgghts recognized by California law 1is hampered by a general lack of refined

data. Gross estimates may be made, however, in an effort to provide a rough

guide.

-10-



The appropriative right occupies the dominant position. At least
half of the state's annual net water demand of 31 million acre-feet is met by
the use of water initially secured through an appropriation of surface wate%
within California. Approximately a quarter of such use is based upon unregu-
lated pre-1914 appropriations. The balance is use under a permit or license
issued by the State since 1914. Perhaps half of this balance is based on
appropriations by a federal or state agency, in which case contractual
arrangements provide for the final .a11ocation of the appropriated water.

Second in importance for surface waters is the riparian right, which
provides the basis of claim to perhaps ten percent of the 31 million acré—
feet. Much of the riparian use today is concentrated along the Sacramento
River and its tributaries and in the Sacramento-San Joaguin Delta.  Many
riparian claims to waters of the San Joaquin River were exchanged for contract
rights at the time of construction of the Friant unit of the Central Valley
Project.

Some surface waters also are used on the basis of a prescriptive right,
which is acquired by use adverse to the right of another. In the case
of af least three cities, water is used on the basis of a "pueblo" right
derived from Spanish and Mexican law. This is the paramount right of a city
as successor to a pueblo to use water naturally occurring within the pueblo
Timits for the use of the inhabitants of the city.

In total, approximately sixty percent of average annual net water demand
is satisfied from surface water sou#ces within California. The balance comes
primarily from imports from the Lower Colorado River and from groundwater.
Although the groundwater is used on the basis of rights which are variations

of riparian or appropriative rights, no estimate can presently be made as to
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the share for each. At present, groundwater supplies are being overdrawn by
more than two million acre-feet annualiy.

Critics of our principal types of water right have. emphasized uncer-
tainty regarding these rights and inefficiencies in their utilization.
Riparian surface water rights and overlying groﬁndwater rights are neither
-quantified nor given priorities vis-a-vis other riparian or overlying rights.
Sﬁch uncertainty, in the view of many critics, inhibits investment and encour-
ages litigation. Appropriative rights are quantified and have priorities, but
the scope of the unregulated pre-1914 appropriative rights is uncertain in
many 1instances. Criticisms regarding inefficiency center on difficulties
encountered in transferring either kind of water right from one place of use,
point of diversion or purpose of use to another. The "use it or lose it"
philosophy of appropriative rights has also been attacked as encouraging
inefficiency.

Critics of our water rights law also note that while great emphasis has
been given to rights to divert water from streams, aside from the few streams
covered by the Wild and Scenic Rivers Act, little attention in practice has
been paid to the protection of instream beneficial uses. With respect'to
groundwater, they observe that there is no general way tc control overdraft
apart from complex, expensive, and time-consuming litigation. Furthermore,
the use of underground storage capacity has not been addressed in any compre-
hensive way.

Although many of the criticisms of riparian and appropriative rights may
be valid, members of the Commission urge that the established structure of
water rights be retained. The existing system performed in much better
fashion than might have been anticipated during two of the driest years in

California history. Riparian and appropriative rights have served as the
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foundation for billions of dollars worth of investment. They are property
rights subject to constitutional protection. Their deficiencies are better
remedied by making them more secure and their utilization hore efficient than
by eliminating them in favor of an untried system. Chapters Two and Three of
this report set forth the Commission's views as to how some of the deficien-
cies of riparian and appropriative water rights could be minimized.

Traditionally, protection of instream beneficial uses involving no dam
or other physical structure has been provided only by the ad hoc measure of
inserting terms and conditions into permits and licenses issued to appropria-
tors.  Since 1972, the Wild and Scenic Rivers Act has provided very broad
protection to various reaches of certain California rivers by placing them
entirely off-limits for most development. But the State Water Resources
Control Board has refused to process applications to appropriate water for
instrean fisheries use, and no effort has been made to develop comprehensive
instream flow standards. Members of the Commission urge that the State now
begin to develop such instream standards and set forth in Chapter Four the
Commission's recommendations for an appropriate standard-setting process.

Integration of water rights into comprehensive water resources manage-
ment programs has been the most difficult problem dealt with by the Commis-
sion. The protection owed to existing private property rights in water must
be balanced against the need for adequate preservation of the total water
resource in the interest of all Californians. Such preservation can be
accomplished only with careful management of both surface water and ground-
water.

In many parts of California, local water agencies working in cooperation
with state and federal water agencies have achieved a reasonable level of

management of surface water supplies. Frequently private rights to the yse
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of such supplies have been successfully integrated into management programs.
For groundwater, however, in many areas such management has been the exception
rather than the rule.

Members of the Commission believe it is imperative that California now
take steps to initiate more effective management of groundwater resources.
Such management should be primarily local in nature, but it should be designed
to achieve goals important to the entire popuiation of the State. Whenever
possible, groundwater management should be coordinated with surface water
management and local water districts should be encouraged to work cooper-
atively. Chapter Five describes the Commiésion's recommendations for a

‘process to achieve more effective management of groundwater resources.
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CHAPTER I1. TOWARD GREATER CERTAINTY IN WATER RIGHTS

A. General |

Water rights are property rights. As such, they serve much the same
ends as other types of property rights. Society benefits from the institu-
tion of property in three general ways.

For the individual, property is the means for holding and enjoying
personal wealth, satisfying the private need for security and stability.
For the individual and society together, property is the means for harnessing
and utilizing resources. . It permits the rational choices and calculated
risks whereby present wealth joins labor to produce new wealth. For society
at large, property implies regulation in the public interest. Where the
market is incapable of securing the greatest advantage from the unhindered
exp]oitation of resources, or where the private enjoyment and use of wealth
“impinges on the rights and liberties of others, regulation of private proper-
ty is called for to advance the welfare of the people in general.

The realization of these benefits of property requires some degree of
certainty. Certainty gives the security of knowing what one has and what one
can do with it. It allows planning and rational investment. It permits
government to gauge effectively the social disadvantages of unregulated
property and to legisiate accordingly.

But‘it is relative uncertainty which is the distinctive attribute of
water rights and water rights law in California. Uncertainty was one o° the
major problems identified by the Conservation Commission, whose recommenda-
tions led to the adoption of the Water Commission Act of 1913. L Proce-
dures set forth in the Water Commission Act, now incorporated into the

California Water Code, included the administrative conferral and regulation of
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appropriative rights, court reference procedures, and statutory adjudications
of stream systems to settlie and determine all rights. These were major steps
toward correcting the problem. |

The administrative system established by the Water Commission Act
goes far toward giving certainty to water rights. It prevides an administra-
tive framework whereby unappropriated water is identified and a permit 1is
granted for the use of a specific quantity of water with a specific date of
priority. When a permittee has completed his appropriation within a time
specified by the State Water Resources Control Board in accordance with the
principie of due diligence and has applied the water to a beneficial use,‘a
Ticense is issued confirmming the perfected right. An important aspect of the

system is that it provides records of all post-1914 appropriative rights.

B. Sources of Uncertainty

Although post-1§l4 appropriative rights are quantified and recorded,
uncertainty nonetheless remains. One source of uncertainty lies within
the statutory system itself. The major source of uncertainty, however, lies
in the fact that a large number of non-statutory rights are not quantified
and recorded. This in turn creates uncertainty for statutory rights as
well,

1. Inadequate Recordation

A significant source of uncertainty in California water rights 1aw
is the lack of recordation of non-statutory rights. These include pre-1914
appropriative rights, prescriptive r%ghts, and riparian rights.

Before 1914, appropriative rights could be obtained simply by diverting
water and applying it to beneficial use. Except for those appropriators

who chose to comply with the optional filing provisions of the Civil Code,
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pre-1914 appropriations were not recorded. Notice .of prior appropriations
could only be.obtained by a physical inspection of the entire stream. Such
inspections were difficult and often unavailing. Between 1860 and 1890, for
example, four ditch companies on Cache Creek in Yolo County were forced out
of business and lost substantial investments because they did not know that
their planned uses would interfere with a superior appropriative right on the
sfream. 2/

Even where water rights were recorded with the County Recorder under a
Civil Code appropriation, the quantities of water claimed were often exagger-
ated. It was reported in 1903 that the average flow of the Kings River
varied from 5,000 to 10,000 cubic feet per second in flood and one-tenth that
amount in the dry season. At that time, water rights claims on this river
amounted to 750,000 cfs, “exclusive of a large number of claims to the entire
supply.” 3/ It was also reported that, while the San Joaquin River had a
discharge of 6,000 cfs, the recorded notices of appropriation claimed 914,286
cfs. Such exaggeration largely destroyed the utility of recordation.

There has similarly been no effective recording requirement for riparian
and prescriptive rights. A statute was enacted in 1965 providing for state-
ments of diversion and use to be filed periodically by claimants to water
whose rights were not already a matter of public record. &/ However, the
statute provided for no legal sanctions for failure to comply, and it 1is
estimated that such statements hgve been filed by only ten percent of the
unrecorded water users.

2. Rights to Future Use

The various doctrines which confer a present right to the future use of

unused water are a second source of uncertainty in California water rights
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law. Persons who appropriate or use the unused water in the intervening
period are subject to having their uses preempted when the prior right holder
finally does put that water to use. This type of uncertainty-producing
“dormant" right appears in all types of surface water rights in California:
statutory appropriative rights, Civii Code appropriative rights, non-statutory
appropriative rights, and riparian rights.

This doctrine appears in two places wfthin the statutory appropriation
system. The first involves the statutory exemption of municipalities from

2/ Municipalities may obtain a right to

the due diligence reguirement.
appropriate water in excess of their current needs. The unused water within
the municipal entitlement may be appropriated by others, but they‘risk being
preempted by future municipal needs.

The second is the provision for "state filings." Under this provision,
the Department of Water Resources may file for unappropriated water to serve
a general plan for the development, utilization, or conservation of the
state's water resources. These filings secure a priority as of the date of
application but are alsc exempt from the requirement of dhe diligence until
they are assigned. 5/ As in the case of the municipal éxemption, Tater
appropriators of water are liable to be preempted by the subsequent use of
water under these rights.

In a similar fashion, municipal and county appropriators under the
Civil Code received a‘comp1ete waiver of the due diligence requirement. 1/
The City of San Francisco and the City of Ventura, for example, currently

have made claim to water far in excess of their present use or even their

present capacity to use water.
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Rights to the future appropriative use of water not involving an exemp-
tion from the due diligence requiremenf exist for many pre-1914 rights under
the "relation back" doctrine. Contrary to the general rule that appropria-
tive rights are quantified and definite, many pre-1914 rights have been
subject to indefinite increase. The only limits on such rights are that new
or expanded uses must be within the scope of the original intent of the
appropriator, and that additional water must be applied to beneficial use
within a reasonable time and with reasonable diligence. If these vague and
liberally construed criteria are satisfied, the priority of right to the
additional water relates back to the time of the initial commencement of
Qork. While non-statutory appropriations could not receive the benefit of
this relation béck vis-a-vis interveﬁing Civil Code appropriators, the new
uses could relate back to preémpt intervening riparian patentees and possibly
intervening appropriateors under the Water Commission Act or the Water Code.
Reasonably diligent Civil Code appropriators benefited by the doctrine of
relation back against all intervening users of water.-g/

While dormant rights are exceptions to the basic appropriative doctrine,
they are central to the doctrine of riparian rights. Rights to future use
are but one aspect of the uncertainty inherent in the riparian doctrine. The
riparian right is not a right to a specific quantity of water; rather,
riparian owners on & stream are entitled to make a reasonable use of a
correlative share of the stream flow. What a riparian's actual entitlement
is at any given time varies with the circumstances of the time and place. A
new ribarian use, from either a recent patent of riparian land, a recent
activation of a hitherto dormant riparian right, or the expanded use of an

active riparian right, is entitled to share equally with all earlier riparian

users.
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As against an appropriator, a riparian owner is .accorded a fixed prior-
ity of right. But the guantity of water to which the right attaches remains
unfixed. Thus, an expanded riparian use has the potential to preempt an
inferior appropriative right where the supply of water originally was suffi-
cient to satisfy both uses. 9/

3. The 1928 Constitutional Amendment

The 1928 Amendment to the California Constitution was an exercise of the
police power which substantively redefined water rights. It declared that no
right attaches to the waste or to the unreasonable use, method of use, or
method of diversion of water. While it was contemplated that the Legislature
would enact appropriate laws in furtherance of the policy of conservation
and optimum use of water, the impact of the Amendment on water rights has
been primarily judicial and administrative.

A resuTt of this adjudicatory approach has been the application of the
Amendment to water rights on a case-by-case basis, since the reasonableness
of a particular use of water will vary with the facts and cifcumstances of -
the particular case. ;9/ As in the case of the riparian doctrine, what is
at present a reasonable use of water may not be one in the future.

In this respect the effect of the Amendment has been to cast a shadow
over questionably reasonable uses of water. With increased demand for water
in general, changing ideas of what is reasonable, and the vagaries of climate
and other factors involved in the ad hoc determination of reasonable use, the

shadow of uncertainty may envelop increasing numbers of water uses.

C. The Consequences of Uncertainty

The consequences of uncertainty are manifold. Uncertainty hampers the
tocal management and supervision of water uses. The exclusion of riparian

rights from early statUtory adjudications provides an example. In recent
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years, watermaster management of the 1932 Shasta River adjudication has
encountered serious problems because riparian interests have come into con-
flict with the administration of rights within the watermaster service
érea.

Uncertainty also hampers state administration of water rights. Lack of
knowledge of water use by non-statutory right holders affects decisions to
grant permits, because the availability of water for appropriation and the
existence and extent of other beneficial uses of water are uncertain. It also
affects the ability of the Board to set meaningful terms and conditions and
to provide effective enforcement and protecfion of statutory water rights.

Perhaps the most pernicious result of uncertainty in water rights histor-
ically has been recurrent and costly litigation. A private court suit to
quiet title to water binds only those water users made party to the suit.
Yet, shortages in supply or new appropriations or riparian uses have the
potential to bring-all water users on the stream into conflict. The history
of water rights litigation on the Kings River in Kings, Fresno, and Tulare
Counties provides a very clear example of the inability of the private Tawsuit
to put an end to disputes over water and to bring certainty to water users.

Litigation on the Kings River began in the drought year of 1876, 11/
Lawsuits rapidly multiplied until, by 1902, at least 103 suits to settie
water rights disputes had been filed in the courts of Kings, Fresno, and
Tulare Counties. 12/ 0f the 36_sﬁits which had moved to judgment, the
owners of the Rancho Laguna de Tache grant were involved in at least seven,
the Lower Kings River Water Ditch Company and the Last Chance Water Ditch
company in six each, and the 76 Land and Water Company (and its succes-

sor, the Alta Irrigation District) and the People's Ditch Company in five

each. lé/
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Yét, the piecemeal efforts to settle and determine rights to water
through individual lawsuits had brought the problem no nearer to resolution.
A United States Department of Agriculture Office of Experiment Stations
report remarked:

The Fresno Canal and Irrigation Company has a prior right as against
the Last Chance Canal of 100 cubic feet per second, and a prior
right against the Lower Kings River Canal to a similar amount. It
has a prior right to 1,000 cubic feet per second as against the 76
Land and Water Company, but what are its rights as against the other
canals? No one has the least idea. The Centerville and Kingsburg
Ditch Company has a right to 600 cubic feet per second subject to
prior rights of 673 cubic feet per second. What are its rights
outside of these 673 feet? It will take several more lawsuits to
decide. The rights of the 76 Land and Water Company are inferior to
those of the Peoples Water Ditch Company, the Last Chance Water
Ditch Company, and the Rancho Laguna de Tache, but what is the rank
of priority as against others? Only the courts can answer.... The
suit of one canal company against another company may settle the
rights of these parties as against each other, but it settles
nothing with respect to other appropriators not made parties to the
litigation, and the whole controversy may be opened up at any
moment.... 14/

Nineteen years 1ater; the California Department of Engineering referred to
the situation described in the Department of Agriculture report, and stated:
"Since that time history has been repeating itself and the litigation [here
given as 137 sﬁits filed] does not seem to leave anything permanently

settled." lé/

The Department of Engineering report gave several examples of
the anomalies created by the litigation. For example, in a Fresnc County
Judgment, the Emigrant Ditch Company was decreed a right to 190 cfs against
the Rancho Laguna de Tache and the whole world. In a Kings County judgment,
the People's Ditch Company, the Last Chance Water Ditch Company, and the Lower
Kings River Water Ditch Company were awarded rights superior to Emigrant. Angd

in judgments in Kings and Tulare Counties, the Rancho Laguna de Tache was

decreed rights to water superior to all other users on the river. As a result
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of these judgments, A had rights superior to B who had rights superior to C

who had rights superior to A. 16/

An agreement was reached in 1921 among the users on the Kings River
authorizing the State Division of Water Rights to prepare and administer a
temporary schedule of distribution of water. The agreement, 24 years in the
works, was impelled by the fact that several -suits by riparian owners had
been set for trial for the fall of that year. The agreement became final in
1927 when the Kings River Water Association was created by the Water Right
Indenture of May 3, 1927. 17/

It was not until 1949 that water users on the South Fork of Kings River
and in Tulare Lake Basin finally joined the Association. The state water-
master supervising the Xings River agreement later reflected: "A11 litiga-
tion over Kings River water rights had been dismissed, and there was peace on
the river for the first time in more than eighty years." 18/

The Kings River was by no means an isolated example. Lawsuits on the
San Joaguin above its juncture with the Merced River involving the Miller and
Lux interests are legion. 18/ The same is true of disputes on the Kaweah. 20/
By 1927, the Lindsay-Strathmore Irrigation District had spent $671,611

on the litigation of its water rights on the Kaweah and St. Johns Rivers, or

almost one-half the amount of its original bond issue for construction of

21/

works. —

In 1903 the noted irrigation engineer Elwood Mead reviewed successive
suits litigating the pueblo righté‘of Los Angeles, which had already consumed
over 30 years. The first two suits involved two riparian owners on the lLos
Angeles River. Another 188l suit involved other riparians. Between 1881 and

1903, three more suits were prosecuted. Of the last, ending in 1899, Mead
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queried: "Whether this decision will stand remains for the future to deter-

22/

miné...“ What the future held in store were two gigantic lawsuits,

Los Angeles v. Glendale and Los Angeles v. San Fernando, both reaching the

California Supreme Court and involving important issues of Los Angeles'
pueblo rights, 23/

Tne rampant water rights litigation of the turn of the century has
disappeared in many areas. In part, this has been due to agreements among
water users on streams or to organization of users inte districts of various
types. In part, it has been due to the regulation of water use through water
contracting by the State Water Project, Central Valley Project, and other
related government projects. But in large part, it has been due to the
advent of the statutory appropriation system, the statutory adjudication
procedure, and re1ated administrative functions. "The combination of statu-
tory adjudizations and court reference pfocedures, plus the availability of
watermaster service, has substantially reduced litigation of water rights in
California and, where adjudication has been necessary, has substantially
reduced its cost." 24/

.The inhibition of water transfers and the resulting inefficient alloca-
tion of scarce water resources are another consequence of uncertainty. They

are discussed in Chapter III of this report.

D. Means for Achieving Greater Certainty

One solution to the problem of uncertainty eﬁtertained by the Commission
was the incorporation of all non;permit rights into the statutory permit
system. Corollaries of this solution included the quantification of riparian
rights and their limitation to actual use and the placing of fixed limits on
pre-1914 appropriative rights. This approach has been taken in several of

the western states throughout this century.
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Such data as exist indicate that there is relatively little unirri-
gated arable riparian land in California. Therefore, while uncertainty
caused by the presence of unexercised riparian rights may be significant in
certain localities, it appears not to be significant on a statewide scale.
Likewise major uncertainty produced by unfixed pre-1914 appropriative rights
appears to be limited to discrete areas and to discrete users. Neither of
thése observations recommands a systemwide solution. It should also be
pointed out that many of the non-statutory wate} rights in California, espe-
cially on the Feather, Sacramento, and San Joaguin Rivers, have béen ascer-
tained and fixed by virtue of Central Valley‘Project and State Water Project
studies and contracts.

Furthermore, the costs of incorporation loom large. Incorporation would
probably require the adjudication of every stream in California. Even with
the economically salutary statﬁtory adjudication procedure as an alternative
to massive private lawsuits, the benefits do not appear to justify the
costs. In Oregﬁn it has cost over $8 million in engineering and administra-
tive costs to adjudicate 70 percent of the state's aree. 25/ The adjudica-
tion and incorporation of all thne water rights in California would certainly
cost at least as mucnh.

The alternative to incorporation is the determination of water rights
on a stream-by-stream basis. In this way, the problems of uncertainty and
its 11 effects may be addressed. where they are most significant. The
basic mechanisms to implement this alternative already exist in the statu-
tory adjudication procedure.

The statutory adjudication procedure in California provides for the
comprehensive and final determination of water rights on a stream or stream

system. The procedure is initiated by petition by a water rights claimant to

-26-



the State Water Resources Control Board. If the petition is granted, the
Board notifies water rights claimants, investigates the stream system and
water uses, and makes a preliminary determination pf rights. The Board then
enters an order of determination defining all rights in a stream system and
“files the order in the superior court of the county in which all or a pqrtion
of the stream system lies. The order and any exceptions to the order filed
by water rights claimants constitute the basic pleadings of a judicial
proceeding, which results in a court decree determining the rights of all
claimants. 26/

Eighteen statutory adjudications have been completed in the paét 64
years. The great majority of these have been in the northeaétern portion of

California.

F. Recommendations

The Commission. recommends the alternative of adjudication on a stream-
-by—stream basis. As opposed to incorporation, this alternative allows a
selective approach to the problems of uncertainty, providing fbr the achieve-
ment of greater certainty where the benefits outweigh the costs.

The Commission proposes that greater access be given to and wider use
be made of an improved statutory adjudication procedure. Supplementing this
approach to achieving certainty on a problem-stream basis, the Commission
also proposes that the present reguirements for filing statements of diver-
sion and use be strengthened to create an effective statewide recording
requirement for all uses of water. Finally, the Commission recommends that
further acquisition of rights by prescription be explicitly prohibited.

1. Greater Use of Statutory Adjudications

The Commission recognizes that the primary benefit of the statutory

adjudication procedure is to provide an efficient alternative to private
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Titigaticn. A statutory adjudication binds all c¢laimants on a strean.
Comprehensive determination of water rights prevents recurrent litigation and
gives the certainty of official recognition to private property rights.

In addition to formal dispute resolution, the process provides a frame-
work for compromise and agreement among water users. The Board's technica’
expertise and ithe resources at its disposal for accurate and objective fact
finding make the Board an especially suitable mediator. The adjudicationt
also create the basis for the orderly control and management cof water on a
stream through watermaster service programs.

The statutory adjudication procecure can elso provide valuable informa-
tion for water rights administration and for planning purposes. Information
gained in statutory adjudications can be used in the permit application
process to determine whether water 1is available for appropriation and 1o
ascertain the nature and extent of "vested rights" to which permit rights are
subject. The enforcement obligations of the Board would likewise be facili-
tated.: Statutory adjudications can be wused to enhance planning efforts in
detefmining the availability of water for state or federal projects or the
availability of water for the protection of instream values.

In order that the public interest and necessity be as fully served as
possible by the utilization of these procedures, the Commission recom-
mends that the Board be allowed to initiate a statutory adjudication and
that courts be permitted to transfer private suits to quiet title to water to
the Board for statutory adjudicatioa. The Commission further recommends that
a hearing tc determine whether the public interest and necessity will be
satisfied be made mandatory where the Board decides to initiate a proceeding,

accept a reference from the court, or grant a petition for adjudication from



a private claimant. In addition, whenever the Board receives a court refer-
ence order, and it appears that the public interest and necessity would be
best served by having a full determination of rights instead, the Board would
be able to petition the court to modify its order of reference and to order a
statutory adjudication.

The Commission addresses the goals of finality and comprehensiveness
specifically in its recohmendatfon regarding the inclusion of interconnect-
ed groundwater and the quantification of riparian rights. The statutory
adjudication -procedure has traditionally been limited in scope to surface
waters. In a recent adjudication, it was found that the Scott River is a
"gaining stream” whose flow is affected by nearby groundwater pumping.
The Legislature passeﬁ a statute to include such “interconnected” ground-
water in the Scott River adjudication.

The Commission believes that in certaiﬁ situations the inclusion of
c1oée1y interconnected groundwater in statutory adjudications would provide
the benefits of certainty, finality, and conjunctive management of integrated
water supplies. The Commission therefore recommends that gr&undwater which is
interconnected with a stream or stream system such that the use of the ground-
water substantially affects the use of surface water be included in an adjudi-
cation, but only where essential to the fair and effective determination of
rights on the stream. Virtually all groundwater is to some extent intercon-
nected with streamflow, and this provision should be carefully construed so as
to avoid conflicts with the basic program of groundwater management.

The Commission also recommends that the Board and the court be expressly
authorized to quantify all riparian uses and to accord unexercised riparian
rights lower priorities than active uses of water. This authority is to be

l1imited to those adjudications where such actions are required to secure the
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reasonable beneficial use of water under California Constitution Article 10,
Section 2. The Commission recognizes that the constitutionality of the power
to limit riparian rights in this manner is an issue currently before the

27/ and its decision may require revision of the

California Supreme {Court,
Commission's recommended statute.

The Commission recommends several procedural modifications tQ expedite
the.statutory adjudication process. These include a closer integration of
the administrative and judicial stages of the procedure.

In addition, only limited statutory procedures currently exist for the
modification of a decree. Since a known and'expeditious modification proce-
dure would facilitate the process, the Commission recommends ancd sets forth
such a procedure. The Commission also proposes that the Board and claimants
be able to seek trial distributions of water at various stages in the pro-
ceedings.

Finally, the Commission considers that greater use of the statutory
adjudication procedure requires the State to assume all or a portion of its
costs. Spec1f1c§11y, the Commission makes three proposals:

i. When the Board initiates a statutory adjudication, 1t 1i1s to bear
its entire cost.

2. When an adjudication is initiated by petition or by a court trans-
fer, the Board is to havé discretion to assume any portion of the cost of
the adjudication.

3. When the Board holds its hearing to determine whether the public
interest and necessity will be served by a statutory adjudication, the esti-
mated cost of the adjudication as well as the apportionment of'the cost
between the State and the claimants on the stream, where appropriate, shall

be taken into consideration.
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2. Statements of Diversion and Use

The Commission recommends the strengthening of existing reporting

~<L£: T
[l

requirements, specifically the provisions of the Water Code dealing with
statements of diversion and use. As to the contents of the statement itself,
the Commission recommends that each statement shculd include the iegal basis
upon which a diverter claims the right to use water.

Most sigrificantly, the Commission recommends that certain legal sanc-
tions attach to the failure %o comply with the requirements of the section.
The first sanction would be the refusal of the Board *p issue a permit,
Ticense, extension of time, or other administrative entitlement to any pérson
required to file a statement who has not done so. A second sanction would be
the refusal of the Board to consider a protest filed against the approval of a
permit application where the protestant has not made his use of water of
record by filing a Eequ{red statement of diversion and use. A third sanction
~would be to impose & civil pendlty of up to $1,000 on any person required to
file a statement who has not done so, or any person making a willful misstate-
ment.

3. Prescription

A third measure proposed by the Commission to deal with the problem of
uncertainty in California water rights law involves the doctrine of prescrip-
“tion. The prescriptive acquisition of water rights prior to 1914 was wide-
spread and significant. Since 1914 it‘has been a question of debate as to
whether prescription survived the -Water Commission Act. This question is
currently before the Court of Appeal. The Commission believes that pre-
scription ought fo be abolished prospectively and that the recognition or
regulation of existing prescriptive claims should await judicial clarifi-

cation.
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The Water Commission Act and the Water Code serve the goal of state

administration of and supervision over the important water resources of the
state. The board may accept or reject an application to appropriate as the
public interest requires. Uses which are more socially beneficial may be
selected over those which are less socially beneficial. Public interest terms
and conditions are imposed to protect and reconcile other valuable uses of
water. In generai, the people have a voice in deciding how they wish a gcarce
state resource to be allocated and how its use is to be exercised. None of
this would occur with prescriptively acquired water rights. In addition,
prescription exacerbates the lack-of-knowledge problem which hinders effective
planning, management, and enforcement of water and water rights.

Moreover, 1t‘is very doubtful that any type of prescription of water
rights advances socially valuable goals. On the other hand, it increases
the uncertainty of individual water rights.

While the "openness” and "hostility" of adverse possession of a static and
well-defined resource such as land may fairly give notice to the owner of an
adverse'c1aim, the same is not true for water. One who holds a water right,
in a commoﬁ and fluctuating resource, may be put to the near impossible task
of ascertaining whether a decrease in supply is caused by hydrologic factors,
Vawful uses by superior right holders upstream, or adverse use by a potential

prescriptor.
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F. Text of Proposed Legislation

An act to renumber Section 2525 of, to amend
Sections 2500, 2757 and 2852 of, and to add Sec~-
tions 2518, 2519, 2520, 2521, 2522, 2524, 2525,
2704, 2705, 2706, 2757.5, 2760.5, 2769.5, 2775,
2852.5, 2901, 2902, 2903, 2904, 2905, 2906, 2907,
2908, and 2909 to the Water Code, relating to
statutory adjudications.
The people of the State of California do enact as follows:
SECTION 1. Section 2525 of the Water Code is renumbered
Section 2523.
SEC. 2. Section 2500 of the Water Code is amended to
read:
2500. As used in this chapter, "stream system" includes

stream, lake, or other body of water, amé& surface tributaries and

contributory sources, interconnected groundwater supplies the

inclusion of which is essential to a fair and effective deter-

mination of the rights to other water of the stream system,'and
subterranean streams flowing through known_and definite channels,
but does not include anm other underground water 3uppty.

SEC. 3. Section 2757 of the wWater Code is amended to
read:

2757. At least ¥6 20 days prior to the day set for
hearing, each party 1in interest who 1s aggrieved or dissatisfied
with the order of determination may file with the clerk of the .
court notice of exceptions to the oraer of determination.

SEC. 4. Section 2852 of the Water Code is amended to
‘read: |
2852. If the total amount of expense exceeds the

total amount received from claimants at the time of submission
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of proofs, the excess expense shall be equitably apportioned by

the board against the parties to the proceeding; except that the

board may, in its discretion, assume any portion of the expenses

0f the determination initiated by petition or by transfer from

a superior court.

SEC. 5. Sections 2518, 25139, 2520, 2521, anda 2522
are added to the Water Code to read:

2518. The board shall not commence proceedings for
a determination of righfs under Sections 2519, 2520, 2523, or
2524 of this chapter unless, after hearing, 1t is determined that
the public interest and necessity will be served by the determina-
tion. |

2519. (a) At any time after the board has receilved a
court reference order under Sections 2000 or 2001 of this part
and before it has filed its report, it may, upon a finding that
the public interest and necessity would be served thereby,
petition the court to modify its order of reference and to order
a reference for a determination of rights according to the
provisions of this chapter.

(b) The court may, upon consideration of the board's

findings and the issues at bar, modify its order to regquire

n

a determination of rights according to the provisions of thi
chapter. ‘

2520. {a) In ady suit in any court of competent
jurisdiction in this State for determination of rights to water,

the court may, upcn its own motion, upon motion by a party to the



suit, or by the board in intervention, regquest the board to
investigate whether the puolic interest and necessity would be
served by a determination under this chapter of the rights of the
various claimants to the water of the stream system on which any
varties to the suit have alleged rights to water, and to report
its findings to the court.

(D) It the board finds that the public interest
and necessity would be served thereby, the court may, upon
consideraticn of the board's findings and the issues at bar,
refer the sﬁit to the board for a determination of rights accord-
ing to the provisions of this chapter.

2521, If the court corders a reference under either
Section 2519 or 2520 of this chapter, it shall order all other
action 1in the suit held in abeyance pending the completion
of ?roceedings under Articles 1 through 8 of this chaptef.

2522. The board shall file a certified copy of the
oraer of determination, together with the original evidence or
certified copy thereof ahd transcript of testimony filed with or
taken before thé board and certified by it, with the court pur-
suant to the court's order of reference under Section 2519 or 2520
of this chapter. All further proceedings shall be conducted in
compliance with the provisions of Articles 9 through 13 of this
chapter, beginning with Section 3751, and with the provisions of
Chapter 4 of this part; except that the court shall also conduct
such further proceedings as may be required for the proper dis-
position of any outstanding issues raised by the parties prior to

the order of reference.
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SEC. ©. Sections 2524 and 2525 are. added to the Water
Code to read:

2524. The board may, upon its own motion, enter an
order initiating proceedings under this chapter for the deter-~
mination of the rights of the various claimants to the water of
2 stream system if, after hearing, 1t finds that the public
intérest and necessity will be served by a determination of the
rights involved.

2525. The board shall adopt regulations to provide
orinciples and guidelines which it shall apply to determine
whether the public interest and necessity will be served by a
determination of rights under this chapter. The regulations shall
reguire, but shall not be limited to, a consideration of the
estimated costs-of the determination and the possible apportion-
ment of the costs, where appropriate, between the board and the

claimants.

SEC. 7. Sections 2704, 2705, and 2706 are added to the
Water Code to read:

2704. If the board, at any time after it has commenced
proceedings to determine rights under this chapter and before it
has éntered its order of determination, determines that the public
interest will best be served by a-trial distribution program, it
shall seek an order therefor by filing a petition with the supe-
rior court in and for the county in which the stream system or any
part thereof is located. The board shall give notice of 1its

petition to each claimant on the stream.
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2705, The court's order may authorize the board to
conduct a trial distribution of water for a reasonable period of
time, during which time the board's representatives shall super-
vise the distribution of water in accordance with the trial
distribution program.

2706. The bcarao’s representatives charged with the
supervision of the trial distribution shall summarize and report
all pertinent measurements, observations, and conclusions made
during or regarding the trial distribution to the board for
consideration in the final order of determination.

[Comment: These sections are in part verbatim re-

statements of proposed additions to the 1976 amend-

ments, which co not appear to have been transmitted

to the Legislature for consideration. Given that

cooperation and conciliation are the hallmark of

successful and expeditious adjudications, it is
envisioned that these sections will be used only
where one or two recalcitrant claimants on the
stream refuse to agree with the other claimants to

a trial distribution under board supervision.]

SEC. 8. Section 2757.5 is added to the Water Code to
read:

2757.5 NO exception to the order of determination
shall be considered, except in the court's discretion and for
good cause shown, unless it appears that the matter of the
exception was presented toythe board in the form of an objection.

[Comment: It is intended that "good cause" include

intervention under Article 10:; and the situation

where the board has amended the order of determina-

tion and thereby created an issue which did not

exlist at the hearing of objections.]

SEC. 9, Section 2760.5 is added to the Water Code to

read:
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2760.5. The order of determination. filed by the boarad
is deemed prima facie evidence of the physical facts 1t contains.

SEC. 10. Section 2769.5 is added to the Water Code to
read:

2769.5. The court shall quantify riparian rights in
the decree and shall accord unexercised riparian rights priori-
ties lower than those it accords tc active uses of water 1f
necessary to secure the reasonable beneficial use of water
within the meaning of California Constitution, Article 10,

Section 2.

[Comment: This section is predicated on the idea
that final and comprehensive determinations of
water rights advance the constitutional policies of
preventing waste, conserving water, and promoting
the fullest beneficial use of water. A statement
containing a legislative declaration and finding
+o this effect may be desirable. Insofar as the
section limits unexercised riparian rights only to
an extent commensurate with the principle of
reasonableness, it is compatible with existing case

law.]

SEC. 11. Section 2775 is added to the Water Code to
tead:
2775. The court may, upon motion by the board or by

the holder of any water right determined and set forth in the

decree, or upon its own motion:

(a) Enter an order appoi‘ting the department to
supervise through the agency of a watermaster the distribution
of water in accordance with the provisions of the final decree.

(b) Enter an interlocutory corder appointing the

board to supervise through the agency of a watermaster the
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distribution of water in accordance with the provisions of the
order of determination filed by the board with the court, or in
accordance with the provisions of the order of determination as
modified by the court in its discretion for the purposes of the
supervised distribution only.

SEC. 12, Section 2852.5 is added to the Water Code to
read:

2852.5. If the proceeding was initiated by the board,
pursuant to Section 2524 of this part, none of the expenses of
the determination shall be apportioned against the parties.

SEC. 13. Sections 2901, 2902, 2903, 2904, 2905, 2906,
2507, 2908, and 2909 are added to the Water Code to read:

2901, The board or any holder of a water right deter-
mined and set forth in the decree may petition the court for
modification of the decree. Upon receipt of a petition for
modification from a holder of a water right, the court shall refer
thelpetition to the board for investigation and recommendation,

2902, Upon reference of a petition by the court, or
before the board files its own petition for modification, the
board shall provide notice of the proposed modification by
registered mail to the last known address of each claimant in the
decree who could be signif;cantly affected theresy and shall
provide a reasonable opportunity for claimants opposed to the
proposed modification to file an objection with the board, in
which the grounds of the objection are set forth. The board may

in its discretion hold a hearing on the objections.
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| 2903. Upon consideration of all objections, the board
shall file its report including its recommendations with the
court and shall send a copy to the petitioner and to all claim-
ants who filed objections.

2904. After the court has received the board's report,
it shall set a time for the hearing of the matter of the proposed
modification. The board shall provide notice therecf Dby regis-
tered mail to the last known address of each claimant in the
decree who could be significantly affected thereby.

2905. At least twenty days prior to the day set for
hearing, any claimant who filed an objection under Section 2902
who wishes to oppose thé petition may file with the -court a
notice of opposition to the petition, stating therein with
reasonable certainty the grounds of the opposition. The claim—
ant shall cause -a copy of the notice to be transmitted to the
‘petitioner and to the board.

2906. The petition, the recommendations of the board,
and the notices in opposition to the petition shall constitute
the pleadings.

2907. The court shall grant the petition and order a
modification of the decree only if it finds that the modifica-
tion will not operate to the injury of any legal user of water

and that no reasonable beneficial use of water will be impaired

thereby.
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2908. The court shall pbase its findings upon evidence
submitted by the petitioner, the board, and claimants in opposi-
tion to the petition, as well as any other evidence reguired for
a just determination of the issues.

2909, The ccurt shall order the petitioner to reim-
burse the.board tor the costs of providing notice to claimants

under Sections 2902 and 2904.
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An act to amend Sections 5101 of, to add Sections

5105.1, 5105.2,and 5109 to,and to repeal and add

Section 5103, 5107 and 5108 of, the Water Code,

relating to statements of water diversions and

use.

The people of the State of California do enact as follows:
SECTION 1. Section 5101 of the Water Code is amended to
read:

5101. Each person who, after December 31, 365 1979,
diverts water shall file with the board, prior to July 1 of the
succeeding year, a statement of his diversion and use; provided,
however, that no statement need be filed if the diversion 1s any
of the following:

(al From a spring which does not flow off the proper-
ty on which it is located.

{b) Covered by anr appidiecatien; a permit or license to
appropriate water on file with the board.

(c) Included in a notice filed pursuant to Part 5
(commencing with Section 4999) of this division.

(d) Regulated by a watermaster appointed by the
department.

tey Reported by the department in i+8 hyeéretegie

data bulletins.

£+ Ineluded in the ecensumptive use data £er the
delta lewtands publiished by the department in 4es8 hydreiegie

data bulletins.
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1397 {e) Included in annual reports ftiled with a

court or the board by a watermaster appointed by a court or
pursuant to statute to administer a final judgment determining
rights to water, which reports identify the persons who have
diverted water and give the general place of use and the guan-
tity of water which has been diverted from each source.

8y (f) For use in compliance with the provisions of
Article 2.5 (commencing with Section 1226} of Chapter 1 of Part
2 of this division.

(g) _Included in a statement by an agency or entity for

which the board may, by regulation or rule, permit the filing of a

statement under this part.

SEC. 2. Section 5103 of the Water Code is repealed.
S}G}r——ﬁﬁeh-statemeﬁb~sh&kk—be—typewr%bha%*&ﬁ—iegib}y'
w&f%&eﬂniﬂ—{ﬁk—€Hrir4kxmijxﬂﬁﬁkﬁ%4xrAH%e—beaEé-a&é—sba}}—iﬁe}aéef
tay-The- name- and- addregs - of - the- Derson- whe—<Hvertea
water-and-eof-the-person-filing-the-statement
| +b}—-?he—ﬂame—OEJHKffﬁieam—ofnotMH&%ﬁﬁ&ee—ﬁfem—whieh
wabeﬁ—wasuddve{{ffh—iﬁﬁk43&}ﬁhﬁm?«}E—the—ﬁexb-majef—stfeam—ef
ether-bedy-ef-water-to-which-the-seurece-is-tributarys
%e}--?he—p&aee—ef—éive&&ﬂxh——%HFﬁ&1@3&%&}—L&m§—safvey
has—beeﬁ6ma%}rfthHAeﬁ—eé—éivefsieﬂ-ﬁﬁﬁkfkﬁﬂthk4ae—éeseffbeé-te
the-ﬁea&aﬁr—ﬂ%ﬁﬁﬂe—fh&divisﬂm?r——}f—ﬁetT—it—fmﬂ++~be—éesefibeé

by—&e@efeﬂee—Ee—ﬁeafesE—}eea%—}aﬁémafks-ef—eéhefffeeeféeé—safveysT
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tdr-—-The-<Tapacity-of-the-diversrom-works —and -cf-the
SEeFage -reseyvoity—-Hf--any-— and -the -morths-tr-which-water-was
4sed -derirg- the preceding calendar -year---Phese-who-matntain
wabe&~mea5ﬂfiﬁg-éevhaa};aﬁi—keep—meﬁth}y—fe£0{és—<H%—wabe&—éivef—
siens- shall--state--the-gquantity--of -water--diverted-by--monrktns
dur ing —-the -preceding- €atendar-year - -OLhrers- shaltl-state-the
ae reage -o-f each- crop- -irrigated, -the -average -pember-of-peopte
se eved —with —water—the- average - number - f- stock-watered,~-and -tnRe
Rakwre —and —extent- of- any- other-use-during -the -preceding-catendar
yea&r—es~saeh-0{hef—fﬂﬁiva}eﬁb—iﬁéefmat{eﬁ—{éﬂédﬁg—4a}—iﬁéiea€e
the-guantity-of-water-used-as-may-be-preseribed-py-the-board-

te}r—-The-purpose-of-yses

+£}—-A~?emaﬁfk«kaaﬂ? o -o-F e —area-tr-whieh-the
v a ke r -was used- ——-If- the water was -4ged Oor-ar-area-withinr-the
} £}1& - seettonr —eortatHng- -the point- of- Fiversdiens; - a--gskatement -£o
tbae-effeeﬁ—wi}}—safﬁf@%}—eaﬂaﬁ&se—fr«kﬁﬂx{ptieﬂ—ef—fme%eh—ef
the—geﬂefa}—afea—eé-ase—sha}}—se—géveﬁr

{8)--The- year-4ina- which- the - diversiton was -commrenced-as

prear—-as—-t3-knewn-

SEC. 3. Section 5103 1s added to the Water Code to

read:
5103. Each statement shall be typewritten or legibly
written in ink on a form‘provided by the board and shall include

such information as the board by rule may prescribe relating to
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the identity and address of the diverter: the identity and loca-
tion of the source; the location of the point of diversion:; the
capacity of the diversion works, including storage facilities, if
any; the guantity of yater diverted; acreages and crops irrigated,
persons served,; stock watered, nature and extent of other uses, or
such other eguivalent information tending to indicate the guantity
of water used and the purposes of such uses, as may be prescribed
by the board; description of place of use, the year 1in which the
diversion was commenced: and the legal basis of the diversion.

SEC. 4. Section 5105.1 is added to the Water Code to
read:

51305.1. Upon failure of any person to file a state-
ment required by this part, the board may refuse to issue any
permit, license, extension of time, or other entitlement re-
'quested by such a person until a statement has been filed.

SEC. 5. Section 5105.2 is added to the Water Code to
reqd:

51065.2. Upon failure of any person to file a state-
ment required by this part, the board may refuse to consider any
protest filed by such a person against the approval of a permit
application, pursuant to Section 1330 of this Code.

SEC. 6. Section 5107 of the Water Code is repealed.

5107. “Phe moking of any willful misstatement pursuans
to this part s a misdemeaner pahishab}e by a £ine nes exceeding
£ive hundred doliars ($5080} ofr by impriceoRment in the €eunty

Fail for Ret te exceed cix menths, or beths
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SEC. 7. Section 5107 is added to the Water Code
to read:

5107. Any person who fails to file a statement required
by this part or who makes a willful misstatement shall be subject
to a civil penalty not to exceed one thousand dollars ($1,000).

SEC. 8. Section 5108 of the water Code 1is repeéled.

5108. -Statemerts -Filed -pursuant +o +his part shati
be £for informatienal purpeses eniy; and neither the £failure o
£ile a statement RAOE any errer im the infermation f£iledé shaii
kave any degal <onseguences whatseever - other - than— those- spe€i-
f£ie@ in *his park.

SEC. 9. Section 5108 is added to the wWater Code to
read:

5108. The Attorney General, upon reguest of the
board, shall petition the superior court to impose, assess, and
recover the sums provided in Section 5107, Notwithstanding any
provision of Section 818 of the Government Code, a public'entity
may be 1iabie for sums imposed pursuant to this section.

SEC. 10. Section 51909 1is added to the wWater Code
to read:

5109. The boara shall provide reasonable notice

of the provisions of this legislation pursuant to such rules as

the board may prescribe.



An act to add Section 1012 to the Water Code,
relating to the pPrescriptive acquisition of
rights.

The people of the State of California do enact as follows:

SECTION 1. Section 1012 is added to the Water Code to
read:

1012 (a) No right to use surface water or to use
water in subterranean streams flowing through known and definite
channels may be acquired by the adverse use, occupancy, Or posses-
sion thereof, however long continued, as against any other water
user, public or private, or as against the paramount interest of
the people of the State as described in Sections 104 ahd 1052 of
the Water Code. |

(b) This section does not apply to any adverse use,
occupancy, or possession of surface water, or of water in subter-
ranean streams flowing through known and definite channels,
initiated more than five years prior to the effective date

of this section.
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CHAPTER I1I. IMPROVING EFFICIENCY IN WATER USE

A. The Need for More Efficient Use of Water

California enters the last quarter of the twentieth century facing a
growing scarcity of usable water. At present, the state's net demand for
water exceeds net dependable supply by approximately 2.4 million acre-feet.
Continued groundwater pumping in excess of natural recharge has provided most
of the neéessaty supplemental water. By the year 2000, the Department of
Water Resources projects that, even with the completion of the fa§i1ities
currently planned by the Department, a subsiahtia1 water deficit will exist. 1/

The development of new water supply projects has become an increasingly
‘costly method of resolving the supply deficit problem. The Department of
Water Resources has estimated that an enlargement of the Lake Berryessa
facilities would cost $1.2 billion at 1977 prices and would produce a water
supply at an annual cost of $109 an acre-foot. An enlargement of Lake
Shasta facilities would cost $1.5 billion and would have a cost of $114 an
acre-foot. Construction of the proposed Dos Rios project along the Eel
River would cost $1.3 billion and would have a cost of $118 an acre-foot. 2/
By comparison, the 1978 Delta water charge imposed by the State Water Project
on its water contractors to cover the unit costs of project water supply

facilities was only $10.53 per acre-foot. 3/

According to a number of
persons who testified before the Commission, ordinarily project water users
will average the cost of new project water with the cost of pre-existing water
supplies, and as costs rise the ability of water users to pay may increase as
well.

The federal govermment also is re-examining its investment in California

water supply development. A recent audit by the Department of the Interior

of the federal Central Valley Project alleges that the project faces a
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Tong-term fiscal deficit of $8.8 billion. 1In addition, the report asserts
that compietion of the Auburn-Folsom South Unit along the American River would
add $886 miilion to this deficit. 4/ The Bureau of Reclamation contends
that increases in hydroelectric power and water rates will offset this
deficit. = Such increased rates, though, would nave to keep pace with
rising construction costs. The 1960 feasibility report estimated that
the total cost for Auburn would be $187 million. The Bureau of Reclamation
currently estimates that project costs will be $1.264 billion. 8/

Concern over the potential envirommental costs of water supply develop-
ment has further reduced the prospects for'new water supply projects. In
1972, the California Legislature adopted the Wild and Scenic Rivers Act.
The Act restricts the construction of water impoundment faci]ities, such as
dams and reservoirs, on the Smith River and portions of the Klamath, Trinity,
Scott, Salmon, Eel, Van Duzen and American Rivers. 7/ The Act further
limits the construction of water diversion facilities unless the Secretary for
Resources determines that the facilities are needed to supply domestic water
for local communities and that such faci]ities would not adversely affect the
free-flowing condition of the river. In addition, President Carter's recent
Federal Water Policy Message states that envirommental quality will be given
equal emphasis with national economic development in the planning of federal
water projects.

Growing construction costs and concern for envirommental quality have
made more difficult the new water supply development designed to meet the
projected water deficit. Reforms in existing water rights law could encour-
age, however, more efficient use of water and assist in reducing this deficit.

The Commission has therefore reviewed the impact of existing water rights
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taw on water use efficiency. It should be noted, however, that efforts to
improve water use efficiency are not inconsistent with the development of new
water supply projects. In fact, such projects'may be easiest to justify where
fhe existing stock of developed water is being used as efffciently as possible.

B. Water Use Efficiency: Alternative Definitions

Water use efficiency has different meanings to different people. The
concept has at least two defimitions: a physical definition and an econo-
mic definition. The physical definition of efficiency considers the amount
of water lost to beneficial use from any particular application of water.
The economic definition of efficiency conSiders the economic productivity
of alternative uses of water.

1. A Physical Definition of Efficiency

The Department of Water Resources has adopted a detailed physical
definition of efficiency applicable to agricultural use which considers the
rates of evapotranspiration of applied water (ETAW) and the net demand for
water within a hydrologic basin. ETAW is the amount of applied water evapo-
rated from the plant's surface and from immediately adjacent surfaces and thus
functions as a measure of consumptive use. -Net basin demand is ETAW plus
irrecoverable losses due to irrigation plus reusable return flows leaving the
basin. Basin efficiency is determined by dividing the ETAW Dby net basin
demand. 8/ Thus, where water usage in a basin allows relatively substantial
irrecoverable losses and permits relatively large amounts of reusable return
flows to leave the basin, application of the Department's efficiency formula
would result in a low water use efficiehcy ratio.

The Department's formula treats as inefficient water usage in a basin

where relatively large amounts of reusable return flows have left the basin.
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Yet in the San Joaquin Basin, for example, such reusable return flows may
benefit downstream users. In addition, the Department's formula assumes
that the consumptive use of water remains constant given any particular crop.
Consumptive use, however, may be subject to variation depending upon irriga-
tion techniques. Because the Department's formula treats consumptive use as a
constant, reductions in consumptive use would not necessarily enhance the
water use efficiency ratio.

2. An Economic Definition of Efficiency

An aTternatiQe definition of water use efficiency considers the compar-
ative productive value of the use of water within a region or in different
regions. |

Economic theory suggests that a necessary condition of economic effi-
ciency is that all users of a resource der{ve equal value from the last
unit of the resource each user has consumed.-g/ The marginal value of water
to a consumer is the value to that consumer of the last unit consumed. For
any consumer, the marginal value will ordinarily decline as the quantity of
water consumed increases or rise as the quantity consumed decreases. Thus, if
the marginal value to consumer "A" of one acre-foot of water is $20, and the
marginal value to consumer "B" is $10, then both parties would be better off
if B sold A one acre-foot of water at some price between $10 and $20. Since
B's consumption of water has decreased due to the sale, his marginal value for
water will increase (perhaps to $11 an acre-foot). Similarly, since A's
consumption has increased, his marginal value for water will decrease (perhaps
to $19 an acre-foot). Economists have therefore concluded that the efficient
allocation of water will require the eventual equalization of the marginal

values of all water consumers through voluntary transfers.
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Nevertheless current law requires thét the transfer of water not impair
existing rights held by third parties. Thus, water transfers may not be made
where such exchanges would reduce return flow used by other persons. Absent
some mechanism for compensation of the harmed third parties, transfers, in
such situations, are limited to the consumptive usage of the transferring
party.
 Substantial variations do exist in water values among régions within
the State. According to one economic study, the marginal vaiue for water in
Tehama, Glenn, Butte, Colusa, Sutter, Yuba, and Yolo Counties during 1976 was
$22.81 an acre-foot while the marginal value in Madera, Fresno, and Tulare
Counties was $55.94 an acre-foot. Under projected drought conditions, the
marginal value was estimated to be $26.84 in the northern counties and at
least $100 in the San Joaquin Valley counties. 10/

The federal water banking program has provided further evidence of the
disparity in water values within the State. The water banking program, which
was authorized under the Emergency Drought Act of 1977, esfabTished a tem- .
porary water transfer program for the purpose of minimizing losses resulting
from the 1976-77 drought. In Caiifornia, the Bureau of Reclamation admin-
istered the program primarily by purchasing water from Bureau water contrac-
tors along the Sacramento River and reselling the water to San Joaguin Valley
water users. The Bureau purchased 46,665 acre-feet of water.from seven
sellers and sold 42,544 acre-feet of water to 27 buyers. The Bureau purchased
water at prices ranging between $15.00 and $77.00 an acre-foot and sold it at
prices ranging between $62.50 and $160.0C an acre-foot. The difference

between purchase and sale prices was largely to cover the cost of conveyance

of water from the point of purchase to the point of sale.
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CALIFORNIA PRODUCTION AREAS AND REGIONS

U777 coasTaL AREA

Region 1 — North Coast
Region 2 — North Bay
Region 4 — South Bay
Region 7 — Central Coast
Region 9 — Interior Coast
Region 12— South Coast
[ "] CENTRAL VALLEY AREA
Region 3 - Delta
Region 5 — Sacramento Valley
Region 8 — North San Joaquin Basin
Region 10 — San Joaquin Basin
Region 11 -- Westside San Joaquin
MOUNTAIN AREA
Region 6 = Mountain Valleys
1 DESERT AREA
Region 13 -~ High Desert
Region 14  — Imperial Valley

Source:
R. Adams, a Quadratic Programmatic Approach to the
Production of California Field and Vegetabie Crops
Emphasizing Land, Water, and Energy (1975) (un-
published Ph.D. thesis, in the Department of Agri-
cultural Economics, University of California,
Davis library).
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TABLE 1

Imputed Water Value a/ per acre/foot (1978)

Light rain Drought 1976 (base year)

Region 5

Tehama, Glenn, Butte, $ 25.86 $ 26.84 $22.81
Colusa, Sutter, Yuba,
Yolo

Region 3

Solano, Sacramento, 84.55 93.83 44 .94
Contra Costa, San Joaquin ,

Region 8
Stanislaus, Merced 60.04 65.62 ‘ 23.54

Region 10
Madera, Fresno, Tulare  100.00 ¥ 100.00 2/ 55.94

Region 11
Kings, Kern 89.41 64.28 25.63

a/ The values represent the minimum for which a farmer would sell
or the maximum which he would pay.

b/ The values for this region under both scenarios considerably exceeded
~  the $100 upper bound constraint. The upper bound chosen is imposed
because of the inaccuracy: of the linear production technology at

extreme values.
Source: R. Howitt and W. Watson, "Efficiency and Equity in Allocating

1978 Agricultural Water Supplies" (Unpublished paper, University of
California, Davis, Department of Agricultural Economics, 12/27/77).
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C. Approaches To Improving Efficiency

1. The Regulatory Approach

The regulatory approach works to. achieve efficiency by prohibiting or
restricting particular behavior. Typically, a regulatory agency drafts
standards and subsequently reviews and enforces compliance with those stan-
dards. - The Commission has considered two proposals designed to improve water
use efficiency by amending existing regulatory law.

a. Defining Reasonable Beneficial Use

Article 10, Section 2 of the California Constitution restricts all water
use to the amount reasonably necessary for beneficial purposes. Neither the
courts nor the Legislature have compreﬁensive]y Qefined this Timitation. The
courts haVe applied the constitutional provision on a case-by-case basis.
The Legislature has selected particular, isolated uses, such as instream
beneficial uses, for classification as beneficial uses. The National Water
Commission expressed concern as to the ambiguity of this restriction and
recommended that "the appropriation states should quantify ‘beneficial need'
and 'reasonab]e efficiency' for particular areas in order to reduce water
waste." 1L/

The Commission, after reviewing the benefits, difficulties and costs of
attempting comprehensively to define reasonable beneficial use, has concluded
that further clarification of the requirement should continue to be left for
treatment by the courts on a case-by-case basis. Reasonable beneficial use
varies substantially depending upon the region of use and hydrologic condi-
tions. Therefore, any reasonable beneficial use standards adopted by the
Legislature would be overly rigid.

Under certain older cases, the courts have granted very great weight to

the local custom of water use in determining compliance with the reasonable
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12/
beneficial use requirement.  ~ The Commission does not believe that Tocal

custom should be determinative, but should merely be considered along with
other appropriate factors in determining reasonable beneficial use.

b. Enforcement

The efficient allocation of any resource requires the development
of a property rights system which ensures users of the resource reasonable
certainty as to their rights. Enforcement of surface water rights is the
primary method by which the Board provides protection for water users against
unauthorized uses of water.

Currently, the Board has three methods for enforcing surface water
rights. The Board may revoke a water rights permit or license upon violation
6f any term or condition by the water user. The Board may seek injunctive
re]jef to halt unauthorized diversions where the diverter has no legal claim
to the water. Finally, the Board may act to prevent any water user from
engaging in the waste or unreasonable use of water. In practice, these
enforcement tools have not been satisfactory.

First, the Board's revocation authority is an overly harsh remedy
for minor violations of a permit or license. Because the remedy is often too
extreme, it is rarely used. Second, injunctive actions to prevent unautho-
rized diversions commonly take the Board and the State Attorney General
‘months to prepare and file. These delays may render preventive action
meaningless where the irrigation season has ended. Finally, the Board's
authority to prevent waste and unreasonable use is based on the vague lan-
guage of Water Code Section 275. The section simply directs the Board to
"take all appropriate proceedings or actions before executive, legislative,
or judicial agencies" to prevent waste or unreasonable use. The meaning of

“appropriate proceedings or actions” is not defined.
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The Commission suggests that the Board be granted the authority to issue
administrative cease and desist orders where a water user is making an unau-
thorized diversion or is violating a term or condition of his permit or
license. The Board should also have the authority to obtain injunctive
relief and civil penalties where a diverter has viclated a valid cease and
desist order. This additional authority is necessary to protect the rights
of exiéting water users who may be injured by illegal diversions.

The Commission does not support granting the Board additional authority
to prevent waste and unreasonable use under Water Code Section 275. The
Commission believes it would be unfair to impose civil penalties against
water users for violation of the reasonable beneficial use requirement given
the requirement's vague and variable character.

The Commission further considered the Board's authority to enter the
property of water users for investigation of unauthorized water diversions.
The Commission concludes that current inspection authority should remain
unchanged. During the 1976-77 drought the Board obtained a high level

of voluntary cooperation from landowners.

2. The Market Approach

The market approach to water use efficiency is distinguishable from
the regulatory approach in that the mérket approach stresses incentives
for efficient water use while the regulatory approach restricts conduct
inconsistent with efficient use. The Commission considered the following
market approach proposals regard{ng water conservation and voluntary water

transfers as steps towards greater efficiency.
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a. lIncentives For Water Conservation

1) Forfeiture |

Under existing law, the forfeiture doctrine is a major obstacle to water
conservation. The forfeiture doctrine threatens holders of appropriative
rights with the 1oss of all or part of their rights where the right holder has
not put the water to beneficial use. A pre-1914 appropriator may lose his
use'right after five years of nonuse. A person who has appropriated water
under the Water Code or its predecessor, the Water Commission Act of 1913, may
lose his right after three years of nonuse. As to post-1914 appropriators, it
is unclear whether a water user automatically forfeits his right after three
years of nonuse, or whether the Board must take affirmative action to revoke
the permit. L/

The forfeiture doctrine discourages water conservation because an
appropriator who uses less water than his entitlement may lose his right
to the extent of the nonuse. The doctrine thus deters_conservation by
encouraging an appropriator to use the full amount of the right. The Commis-
sion suggests modification of the doctrine to allow an appropriator to retain
the full amount of the right where he has not used the full amount due to
water conservation efforts.

The Commission further suggests adoption of a uniform forfeiture period
of five years and that forfeiture of post-1914 appropriative rights occur
automatically upon tHe lapse of the forfeiture period. The characteristics of

forfeiture of post-1914 rights would then be consistent with those of pre-1914

rights.

2) Salvage Water

The current law regarding the appropriation of salvage water also

discourages water conservation. Salvage water is new water introduced
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into a watercourse that would not have been available for beneficial use but
for the salvage effort. A diverter may, for example, salvage water by
removing water consumptive plants from a stream; by retarding brush growth
in a watershed, thus reducing transpiration losses; or by lining ditches so as
to reduce losses to unusable groundwater basins.

Under existing California law, it is unclear whether a salvager hust
-obtain a permit and license from the State Water Resources Control Board
before appropriation of salvage water. 1In addition, it is unclear what
priority a salvager receives after salvage and diversion. A salvager could
receive a priority junior to senior users along the stream or a priority
superior to all other users. If the salvager receives a junior priority,
there would be much Tess incentive to conserve water because in time of
shortage the senior users could claim the water thé salvager has created.

Under existing admfnistrative practice, the State Water Resources
Control Board grants salvagers permit and license rights subject to claims by
senior users. The Commission concludes that salvagers should be required to
obtain a permit or license from the State Water Resources Control Board in
order to appropriate salvage water. In addition, the Commissidn suggests
that salvagers be granted a right to the water they have salvaged superior to
all users along the stream. This rule would reverse the current disincentives
towards salvage by ensuring that salvagers retain the benefits of the salvage
efforts. The salvage effort, howgver, could not injure any lawful user of
surface water or groundwater and could not unreasonably affect fish, wildlife,
or other instream beneficial uses.

3) Water Use Charges

A third possible incentive mechanism for encouraging water conservation

involves the imposition of water use charges on water rights. Such a charge
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could be imposed on all water rights or imposed only on new rights. The
charge might discourage excessive water use by raising the per unit cost of
water. On the other hand, the charge would have to be tailored to the
particular water demands of any region or use in order to affect consumption.
The difficulty of fine-tuning the charge to meet local demands suggests
serious administrative problems in implementation. The Commission recognizes
that pump taxes can be effective local groundwater management tcols and
encourages their consideration. The Commission, however, does not urge the
adoption of statewide user charges on water rights.

b. Encouraging Yoluntary Transfers of Water Rights

A property rights system 1in water which permits voluntary transfers
encourages the shift in resources from lower-value uses to higher-value
uses. Where the transferring parties protect the interest of the third
parties, such as users of return flow, by restricting the exchanged amounts to
the seller’'s consumptive use or by providing compensation, water transfers
may increase the productivity of the resource. The Commission recognizes
that improvements in efficiency do not necessarily require major transfers of
watef on a permanent basis. Short-term transfers of water or water rights
may be adequate to improve productivity. The Commission has therefore
considered the following modest revisions in the law to enhance the transfer-

abi]ity of water rights.

1) Ensuring the Security of the Right
One requirement of transferability is that the acquired water right be a
certain and secure right. Lack of security may reduce investment in the

resource by reducing the value of the right. One method of improving water
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rights security that has been previously discussed is the use of the statu-
tory adjudication mechanism. The following will consider other proposals to
improve the security of existing rights.

a) The Sale and Distribution of Reclaimed Water

Advances 1in wastewater reclamation technology and increasingly strin-
gent water quality standards have created an opportunity for an expanded
market in treated effluent. Rec]aihed water is already being used for
irrigation, industrial and recreational purposes. In 1977, Governor Brown
set, as a State goal, the addition of 400,000 acre-feet of recltaimed water by
1982. |

The sale and distribution of this reclaimed water may raise water
rights questions regarding the ownership of the resource. These problems
will arise both prior to the treatment of the water and subsequent to its
discharge. Prior to treatment, a waste water treatment facility may receive
fhe waste water from local sanitation districts. These districts normally
convey the water through a sewage collector system after it has been dis-
charged by local municipal and industrial users. These local users receive
their watef from a municipal water supply system, a private water company, or
through their own diversions. The water may be used on the basis of ground-
water rights, surface water rights, or contract rights with the U.S. Bureau
of Reclamation or the State Water Project. As between the owner of the waste
water treatment facility and the water suppliers, it is unclear under exist-
ing law who may rightfully claim ownership of the treated effluent.

Parties have commonly settled such questions tﬁrough private agree-
ments. For example, the U.S. Bureau of Reclamation water supply contracts
contain express provisions which retain for the Bureau the right to the

return flow that has left the boundaries of the water contractor. In order
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to encourage the sale and distribution of reclaimed waste water, it would be
desirable to concentrate the ownership of the resource in one entity rather
than in multiple entities, such as the water suppliers. The Commission
therefore urges that, as between the owner of the waste water treatment
facility and the water suppliers, the owner of the plant be granted the right
to sell or distribute the reclaimed water unless otherwise proVided by
agreement.

The subsequent reuse of reclaimed water raises a different set of
ownership issues. Commonly, downstream users will have obtained rights
to the return flow that upstream users have discharged into the stream.
Generally, upstream dischargers must respect the rights of downstream users to
the return flow. = California courts have created two major exceptions
to ;his general rule of protection for downstream return flow users. First,
where the upstream return flow producer releases return flow with the prior
intention of subsequently recapturing the water, then the courts have allowed
the upstream user to transfer the water right without considering the impact
on dpwnstream users., Second, where the water is imported water, that is,
water foreign to the watershed, and is recaptured by the upstream user within
his land or irrigation works, the upstream user may transfer the water right
even to the detriment of the downstream users. =

Thus, where the owner of a wéste water treatment plant initially dis-
charges treated effluent with the intent of recapturing the water, or where
the source of the water is 1mportea water and the water is recaptured within

the plant boundaries or the boundaries of the district, the treatment plant

owner may be able to market that water to the detriment of downstream users.
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Given the ‘substantial judicial consideration of downstream rights to return
flow, the Commission concludes that no additional action is necessarily to
modify existing Taw.

b) The Use of Reclaimed Water for Instream Beneficial Uses

Cre aspect of waste water reclamation that deserves particuiar attention
is the possible use of reclaimed water to enhance instream beneficial uses.
In San Diego County, the‘Staté Health Department, the San Diego County Health
Department, the U.S. Fish and Wildlife Service, the State Department of Fish
and Game, the State Department of Water Resources, the Regional Water Quality
Control Board and the San Diego Region Water Reclamation Agency have been
considering a proposal to create a "live stream" with 100 percent reclaimed
water frbm the Santee reclamation facility. Such a program would enhance a
fifteen to twenty mile stretch of the San Diego River.

The proposal raises particular water rights problems which remain
unresolved under existing law. First, nothing under existing water rights
taw would prevent water rights applicants from filing for a permit to appro-
priate the discharged reclaimed water. Second, prior appropriators holding
older rights might claim the discharged water as part of their prior rights
to the stream. Many pre-1914 appropriators claim amounts greatly in excess
of the natural flow of the stream. Therefore an effort, such as the one
being planned in San Diego County, tc improve a stream system by introducing
additional flow may fail 1f‘past‘and prospective appropriators can success-
fully divert the newly introduced water. The Commission suggests that
where a return flow producer introduces new water into a stream system

for the purpose of maintaining or enhancing instream beneficial uses, the
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Board should not be permitted to grant any permit or. license to appropriate
the new water and that the existing water right holders along the stream be
denied the right to claim such water under their existing rights.

c¢) Transfers and the Risk of Forfeiture

A common fear involving water transfers is the belief that a water
user who transfers his right on a temporary basis may lose that right due to
the forfeiture doctrine. Proponents of water transfers have argued that the
sale or transfer of a water right might be considered evidence that the holder
of the right has no reasonable beneficial use for the water. Thus, the
sellers might risk forfeiture of the right if they transfer the resource. !

This view has not been the law in California. Whiie the nonusé of water
may trigger the forfeiture requirement, the sale of the water right for
reasonable beneficial use does not constitute such a ‘nonuse. B Never-
‘theless, the perception that a water user may forfeit his water right due to
a temporary transfer suggests that an affirmative statement to clarify
existing law is desirable. The Commission therefore urges the enactment of
Tegislation explicitly stating that the transfer or exchange of water or
water rights, in itself, should not be considered as evidence of waste and
unreasonable use under Article 10, Section 2 of the California Constitution

and that such a transfer or exchange should not result in forfeiture.

2) Ensuring the Flexibility of the Right

In addition to security, a market system requires property rights
with sufficient flexibility to allow the transfer of the resource from
lesser to higher value uses. The Commission suggests the following proposals

to increase the flexibility of existing water rights.



a) Revisions Regarding Change of Place of Use, Point of Diversion or
Purpose of Use

Under existing law, a holder of an appropriative right must petition the
State MWater Resources Control Board for the approval of any water rights
transfer involving a change of place of use, point of diversion or purpose of
use. A water rights transfer may reduce the return flow available to down-
stream users, thus impairing downstream rights to the flow. Currently, a
pfospective seller must show that "the change will not operate to the injury
of any legal user of the water involved." = If there is any injury to
a legal user, regardless of how small such an injury might be, the Board must
.deny the petition for change.

The Commission recognizes that a common problem with water rights
transfers is the difficulty of determining the impact of the transfer on third
party users prior to the transfer. The Commissiqn further recognizes that a
showing of minor thifd party injury may preclude an economically productive
transfer. The Commission therefore suggests that the Board be granted the
authority to approve trial transfers for a specified period of time where
third party injury is difficult to determine in advance of the transfer.
After the trial transfer has occurred and the scope of injury has been deter-
mined, the Board should be authorized to approve long-term transfers where any
Change would not result in "substantial injury" to any other water user. Any
water user whose injury was less than "substantial™ would retain the right to
an action for damages.

In addition, the Commission recognizes that many water rights holders
only intend to transfer their rights for temporary periods. Currently, there
does not exist any mechanism for the approval of temporany.changes in place

of use, point of diversion or purpose of use. The Commission suggests the
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adoption of an expedited, temporary transfer process-in order to encourage

short-term exchanges.

b) Restriction on the Sale of District Water

Most general and special district acts restrict the sale of district
water outside of district boundaries to "surplus” water, water not necessary
for use within the district. 2/ These export provisions reduce the dis-
trict's ability to transfer water.

In the Sacramento Valley, for example, the applied water requirement
for rice is approximately 8.0 acre-feet per acre with an evapotranspiration
rate of approximately 3.3 acre-feet. By faﬁ]owing land, introducing water
conservation or encouraging the use of less water consumptive crops, @
Sacramento Valley water district might be able to provide additional water
supplies for sale to buyers outside of the district. Given the relatively
higher productive value of watér in the San Joaquin Valley, sales to San
Joaquin Valley water users might 1hcrease the total productivity of the water
use. Yet, the export provisions within existing general and special district
acts may require the district to meet all water requests within the district,
prior to any export of water. The provisions would deny the selling district
the gains from the sale and the buying district the benefits of additional
water,

The Commission recognizes that the decision to export should be a local
one. The governing bodies of local districts should retain their authority
to distribute water in the manner which they feel is most beneficial to
local needs. On the other hand, the Commission notes that the export restric-
tions within current district iaw may encourage the inefficient use of water.

Therefore, the Commission suggests the removal of these export provisions from

all general and special district acts.
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c) Restrictions within Water Code Sections 1392 and 1629

Sections 1392 and 1629 of the Water Code restrict the valuation of
appropriative rights held under permit or license for purposes of sale or
condemnation by public entities. Under these sections, valuation of the
right may not be "in excess of the actual amount paid to the state" for the

20/ If enforced, these sections would restrict the

permit or the 11cense.
sale or condemnation price of transferred appropriative rights to the cost of
permmit or license fees and exclude consideration of fair market value. Such
restrictions would substantially impair transfers by eliminating the incentive
for trade.

There exists no reported judicial consideration of these two séctions of
the Water Code, In practice, their restrictions on sale and condémnation
prices have not been enforced. The Commission suggests that these provisions

be repealed.

3. Administrative Reforms

Board administration of the surface water rights system has been char-
acterized by substantial delays in the water rights application process.
The average permit applicant waits approximately three years for the Board to
process an application. . Recent administrative reforms on the part of the
Board have reduced the backlog of unprocessed permit applications, but even
with such efforts, over 800 applications remain unprocessed.

The Legislative Analyst recommended‘that the Commission study changes in
the law to streamline the water rights application process. 2/ In response
to this request, the Commission considered two proposals: a proposal to
certify small, unauthorized diversions and a proposal to revise the Board's.

investigation procedure to encourage the private settlement of protested

applications.
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Under the certification proposal, the éoard would certify small, unautho-
rized diversions under a procedure similar to the current law regarding
stockpond certification. The stockpond legislation granted water rights
to certain stockpond diverters. &/ Board action in issuing these rights
was nondiscretionary. Adoption of the certification proposal would increase
the Board's knowledge of surface diversions, thus improving the Board's
administration of the surface water rights system. On the other hand, the
proposal would reward illegal diverters and could potentially harm other legal
users of the water. 1In view of these latter factors, the Commission suggests
that no such certification proposal be adopted.

The Commission does suggest a modest revision in the Board's investiga-
tion procedure which will encourage the private settlement of protested
applications. Under current practice, the Board does not conduct a field
investigation of all permit app]iéations. Board staff have indicated that if
the Board routinely conducted such an jnvestigation, there would exist a much
higher probability that the protestants and the applicants woula sétt1e their
differences without resorting to a time-consuming administrative hearing.
Where the protestants and the applicant have privately settled their differ-
ences, the Board can treat the permit application as being unprotested.
Unprotested applications are processed by the Board within four to six months
of the receipt of application.

The Commission therefore suggests that the Board conduct mandatory
field investigations for permit applications and petitions for change in place
of use, point of diversion, and purpose of use involving minor amounts of
water. The Board staff estimates that this change would produce a manpower

savings of about 1.4 man years per year and an annual monetary savings of

approximately $50,000.
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In addition to these two proposals, the Commission also considered
recommendations regarding instream protection which may have the effect
of expediting the water rights application process. The following chapter on
instream protection will discuss these recommendations.

D. Recommendations

1. The Commission recommends that local custom be considered only
aé one factor in determining reasonable beneficial use under Article 10,
Section 2 of the California Constitution.

2. The Commission reccmmends that the Board be granted the authority to
issue administrative cease and desist orders where a water user is making an
unauthorized diversion or is violating a term or condition of a permit or
license. The Board should have the authority to enforce these orders by way
of injunctive relief and civil pena]tieé.

3. The Commission recommends that the forfeiture doctrine be modified
to allow an appropriator to retain the full amount of his right even where he
has not used the full amount due to water conservation efforts. The Commis-
sion further recommends the adoption of a uniform forfeiture period of five
years for all appropriators and that forfeiture of the right §hou1d automati-
cally occur upon the Tapse of the forfeiture period.

4. The Commission recommends that an appropriator of salvage water
be required to obtain a permit and license from the Board for the salvage
water. The Commission further recommends that the salvage water right be
given a priority superior to all other water rights in the watercou;se where
such salvage efforts would not injure any lawful user of surface water or
groundwater and would not unreasonably affect fish, wildlife, or other in-

Stream beneficial uses.
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5. The Commission recommends that, as to disputes between the owner of
the wastewater treatment plant and the water supp]ier,'the owner of the plant
be granted the right to the reclaimed water unless otherwise provided by
agreement.

6. The Commission recommends that where a producer of return flow
introduces new water into a stream system for the purpose of maintaining
or enhancing instream beneficial uses, the Board should be precluded from
jssuing permits or licenses for such water and existing water rights holders
should be denied the right to use such water under their rights.

7. The Commission recommends that the transfer of a water right, in
itself, should not be considered as evidence of waste and unreasonable use
under Article 10, Section 2 of the California Constitution and that such a
transfer, in itself, should not result in the forfeiture of the right.

8. The Commission recommends that the Board be authorized to approve
trial transfers of appropriative rights where injury to other water users
would be difficult to determine in advance of the transfer. The Commission
further recommends that the Board be authorized to approve subsequent long-
term fransfers of appropriative rights where any change would not result in
"gubstantial injury" to any other water user.

9. The Commission recomménds the adoption of a temporary transfer
proéedure in order to encourage short-term water transfers.

10. The Commission recommends the repeal of the provisions in district
law which restrict the sale of water outside of district boundaries to
“surplus" water.

11. The Commission recommends the repeal of Water Code Sections 1392 and
1629 which restrict the valuation of permit and license rights.

12. The Commission recommends the adoption of a mandatory field investi-
gation procedure for all permit applications and changes in place of use,

point of diversion, and purpose of use: involving minor amounts of water.
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E. Text of Proposed Legislation

An act to add Section 100.5 to the Water Code,
relating to local custom.

The people of the State of California do enact as follows:

SECTION 1. Section 100.5 is added to the water Code
to read:

100.5. It is hereby declared to be the established
policy of this State that conformity of a use, method of use or
method of diversion of water with local custom should not be
déterminative of its reasonableness, but may be considered as
one factor to be welighed in the determination of the reason-
ableness of the use, method of use, or method of diversion of
water, within the meaning of California Constitution, Article

10, Section 2.
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An act to add Chapter 12 (commencing with Section

1825) to Part 2 of Division 2 of the Water Code,

relating to the enforcement of water rights.
The people of the State of California do enact as follows:

SECTION 1. Chapter 12 (commencing with Section 1825)
is added to Part 2 of Division 2 of the Water Code to read:

CHAPTER 12
Article 1. Policy

1825. It is the intent of the Legislature that the
State should take vigorous action to enforce the terms and
conditions of existing permits and licenses to appropriate
water and to prevent the unlawful diversion of water.

Article 2. Cease and Desist Orders

1830. when the board determines that any person 1is
diverting and using water subject to the provisions of Division
2-(commencing with Section 1000) of the Water Code other than
as authorized in this division, the board may issue a prelimi-
nary,order-to any such person to cease ana desist from such
diversion and use. The preliminary cease and desist order shall
require such person to comply forthwith or in accordance with a
time schedule set by the board. The board may issue a prelimi-
nary cease and desist order only after noctice and an opportu-
nity for hearing pursuant to Section 1834.

1831. Whén the board determines that any person holding
a permit or license to appropriate water pursuant to Division 2
(commencing with Section 1000) of this code is violating any term
or condition of the permit or license, the board may issue a

preliminary order to any such person to cease and desist from such
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violation. The preliminary cease and desist order shall reguire
such person to comply forthwith or in accordance with a time
schedule set by the board. The board may issue a preliminary
cease and desist order only after notice and an opportunity for
nearing pursuant to Section 1834.

1832. Cease and desist orders of the board shall be
effective upon the issuance thereof. The board‘may, after
notice and opportunity for hearing, upon its own motion or upon
receipt of an application from an aggrieved person, modify,
revoke, or stay in whole or in part any preliminary order issued
pursuant to this chapter. Copies of any cease and desist order
shall be served personally or by registered mail on the person
being charged and shall be sent to any other person who appeared
at the hearing and requested a copy.

1833, At any time subsequent to the issuance of a
preliminary céase and desist order or any modification thereof,
the board may issue a final cease and desist order. No notice
cr opportunity for hearing is reQuired for issuance of a final
cease and desist order.

1834. {a) In the event that an unauthorized diver-
sion or violation of a term or condition of a permit or license
is occurring or threatening to occur, the board shall give
notice in writing to the person allegedly engaged in the unautho-
rized diversion or the vioclation of the term or condition. Such
notice shall contain a statement of facts and information which
would tend to show the proscribed action, and notification of the

requirements of Subdivision (b).
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{b) Unless a written request for- a hearing signed by
or on behalf of the notified party is delivered to or receivea
by mail by the board within 15 days after receipt of the notice,
the board may adopt the proposed preliminary cease and desist
order without a hearing.

1835. For purposes of this chapter, person shall
have the same meaning as in Section 19 of this code and shall
include any city, county, district, the State, or any depart-
ment or agency thereof, and the Uniteda States tc the extgnt
authorized by law.

1836. Nothing within this chapter shall preclude the
boara from issuing'any order or taking any other action authorizea
pursuant to Sections 275 ana 1052 of this code.

Article 3. Judicial Review

18490. (a) Any aggrieved person may file a petition
for a writ cf mandate for review of any preliminary cease and
desist order before such order becomes final.

(b) Within 30 days after the receipt of a copy of
the final cease and desist order issued by the board, any ag-
grieved person may file a petition for a writ of mandate for

review of the order.

(c) The evidence before the court shall consist of
the record before the board. The court may permit the introduc-
tion of additional evidence upon a showing of good cause. The

court shall determine good cause by considering whether the

evidence could have been produced, with reasonable diligence,
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at the prior administrative proceeding or whether the evidence
was improperly excluded. 1In every case, the court shall exercise
its independent judgment 6n the evidence,

(d) The court may stay the operation of any cease
and desist order only after notice and an oppértunity for the
board to be heard by the court. Any such stay may be imposed
or continued only if it is not against the public interest.

(e) Except as otherwise provided in this section,
the provisions of Section 1094.5 of the Code of Civil Procedure
shall govern pfoceedings pursuant to this section.

Article 4. Enforcement

1841. (a) Upon failure of any person to comply with
any valid cease and desist order issued by the board pursuant to
this chapter, the Attorney General, upon the regquest of the board,
shall petition the superior court for the issuance of such pro-
hibitory or mandatory injunctive relief as may be warranted by way
of temporary restraining order, preliminary injunction, br
permanent injunction.

(b) Any person who vioclates a valid cease and desist
order issued pursuant to this chapter may be liable for a sum
not to exceed five hundred dollars ($500) for each day in which
such violation occurs. Notw;thstanding any provision of Section
818 of the Government Code, a public entity may bé liable for sums
imposed pursuant to this subdivision.

(c) The Attorney General, upon request of the board,
shall petition the superior court to impose, assess, and recover

such sums. 1In determining the appropriate amount, the court shall
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take into consideration all relevant circumspances, including but
not limited to, the extent of harm causead by the violation, the
nature and persistence of the viclation, the length of time over
which the violation occurs, and the corrective action, 1f any,
taken by the violator.

(d) The evidence before the court shall consist of
the record before the board and any evidence of a cease and
desist order violation. The court may permit ﬁhe introduction of
additional evidence upon a showing of good cause. The court
shall determine good cause by considering whether the evidence
could héve been produced, with reasonable diligence, at the
prior administrative hearing or whether the evidence was improp-
erly excluded. In every case, the court shall exercise 1ts
independent judgment on the evidence.

(e) A1l funds recovered puréuant to this section
shall be transferred to the General Fund of the State.

Article 5. Private Litigation

1845. Any factual or legal determiﬁations made pursuant
to a valiq, final cease and desist order shall be conclusive and
shall preclude any party to the order from raising such issues in
any subsequent administrative or judicial proceeding.

1846. Nothing in this chapter shall be construed to
limit or abridge the righﬁ,of any person to bring an action
for equitable or legal relief for harm caused by an unauthorized

diversion or a violation of a term or condition of a permit or
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license. No such person shall be required to exhaust any adminis-
trative remedy provided by this chapter before bringing such an

action.
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An act to add Section 1011 to the Water Coage
relating to water conservation.

The people of the State of California do enact as follows:

SECTION l; Section 1011 is added to the Water Code to
read:

1011. When any person entitled to the use of water
under an appropriative right fails to use all or any part ot
the water because of water conservation efforts, any cessation
or reduction in the use of such appropriated water shall bpe
deemed eguivalent to a reasonable beneficial use of water to the
extent of such cessation or reduction 1in usé. No forfeiture of
the appropriative right to the water.conserved shall occur upon
the lapse of the forfeiture period applicable to water appro-
priated pursuant to the Water Commission Act or this code or the
forfeiture pericd applicable to water appropriated prior to
December 19, 1914,

The board may reguire that any user of water who seeks
the benefit of this section file periodic reports describing the
extent and amount of the reducticn in water use aue to water
conservation efforts. To the maximum extent possible, such
reports shall be made a part of other reports required by the
board relating to the use of water. Failure to file such reports
shall deprive the user of water of the benefits of this section.

For purposes of this section, the term "water conser-
vation" shall mean the use of less water to accomplish the same
purpose or purposes of use allowed under the existing appro-

priative right. Where water appropriated for irrigation pur-
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poses 1is not used by reason of land fallowing or crop rotation,
the reduced usage shall be deemed water conservation for pur-

poses of this section,
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An act to amend Section 1241 of the Water Code,
relating to the forfeiture of water rights.

The people of the State of Californisa do enact as follows:
SECTION 1. Section 1241 of the Water Code 1is amended
to read:
1241. Wheﬁ the person entitled to the use of water

fails +e beneficialrly to use beneficially all or any part of the

water claimed by him, for which a right of use has vested, for the
purpose for which it was apprcpriated or aajucdicated, for a periocad
of +hree five years, such unused water reverts to the public anc

shall be regarded as unappropriated public water. Such reversion

shall automatically occur upon the lapse of the five-year period.
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An act to add Article 3.5 (commencing with Section

1233) to Chapter 1 of Part 2 of Division 2 of the

Water Code, relating to salvage water.

The people of the State of California do enact as follows:

SECTION 1. Article 3.5 (commencing with Section 1233)
is added tc Chapter 1 of Part 2 of Division 2 of the water Code
to read:

Article 3.5 Salvage Water

1233. . Salvage water shall mean any water that a
person has added to the watercourse that would otherwise have
not been available for beneficial use. The board shall recognize
salvage water only where the salvage efforts would not injure any
lawful user of sﬁrface water or groundwater and would not unrea-
sonably affect fish, wildlife, or other instream beneficial
uses.

1234, The person making salvage water available shall,
for three years from the date the salvage water becomes available,
have the exclusive right to appropriate and use such water.,
Salvage water must be appropriated pursuant to Part 2 (commencing
with Section 1200) of Division 2 of the Water Code. The person
seeking to appropriate such water shall carry the burden of
proving that the salvage effort makes additional water available.

1235. The board may require, as a condition of the
permit or license, that an appropriator of salvage water file
periodic reports describing the extent and amount of the water
made available due to the appropriator's salvage efforts. To the
maximum extent possible, such reports shall be made a part of
Other reports required by the board relating to the use of water,
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1236. This article shall not be construec to affect
the rights of any person making a beneficial use of salvage water
prior to the effective date of this legislation.

1237. For purposes of this article, person shall. nave
the same meaning as 1in Section 19 of the Water Ccde ana shall
inclade any cilty, county, district, the State, or any department
or agency thereof, and the United States to the extent authocrizec

by law.

(Comment: Salvage water consists of water intro-
ducea into & stream or added tc a water supply due
to human efforts that would ctherwise not have been
available for beneficial use. Salvage water. may
occur due to the removal of water consumptive
plants, brush clearance, Or the lining of pecrous
channels c¢r ditches. Salvage water does not
include return flow. Return flow consists cf water
which, having been appropriatea oOr usec, flows
hack into a stream, lake or cother body of water anc
is made available for beneficial use.

Existing law grants the salvager the right t
water he has made available due to the sal

effort. The salvager would retain the superior
right tc the salvage water regardless cf the date
of the salvager's water rights application.]

o the
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An act to amend Sections 22259, 31023, 35425, and

55336 of, to add Sections 109, 1244, and Article

1.5 (commencing with Section 1204) to Chapter 1 of

Part 2 of Division 2 and Chapter 10.5 (commencing

with Section 1725) to Part 2 of Division 2, to

repeal Sections 1392, 1629, 22261, 35427, and to
repeal and add Section 71612 of the Water Code,
relating to efficiency in water use.

The people of the State of California do enact as follows:

SECTION 1. Section 109 is added to the Water Code to
read:

109. The Legislature hereby finds and declares that
the growing water needs of the State reqdire the use of Qater in
~a more efficient manner and that the efficient use of water
reguires greater certainty in the definition of property rights
to the use of water and greater transferability of such rights.
It 1s hereby declared to be the established policy of this State
to encourage the voluntary transfer of water and water rights
where consistent with the public welfare of the place of export
and the place of import.

| SEC. 2. Article 1.5 (commencing with Section 1204) is
added to Chapter 1 of Part 2 of Division 2 of the Water Code to
read:
Article 1.5 Treated Wastewater

1204. The owner of a wastewater treatment plant
shall hold the exclusive right to the treated wastewater as
against anyone who has supplied the water discharged into the
wastewater collection and treatment system, including a person
using water under a water service contract, unless otherwise

provided by agreement.
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Nothing in this article shall affect the treatment
plant owner's obligations to any legal user of the discharged
treated wastewater.

Nothing in this article is intended to interfere with
the regulatory authority of the board or any California Regional
Wwater Quality Control Board under Division 7 of this code.

1205. The owner of any wastewater treatment plant may,
in the name of the record owner of a permit or license, petition
the board for a change in the point of diversion or rediversion,
place of use, or purpose of use from that specified in such
entitlement, or for a change in point of discharge, Qhere and
to the extent water under such entitlement contributes to such
discharge; but such change may be made only upon the permission of
the boara. The board shall review such changes pursuant to the
érovisions of Chapter 10 (commencing with Section 1700) of Part 2
of Divisicn 2 of this code.

1206. The board shall not grant any permit or license
to any person other than the treated wastewater producer for the
appropriation of treated wastewater where the producer has
introduced such water into the watercourse with the prior inten-
tion of maintaining or enhancing fishery, wildlife, recreational,
or other instream beneficial uses. Holders of existing water
rights may not use or claim such water.

SEC. 3. Section 1244 is added to the Water Code to

read:
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1244, The sale, lease, exchange or transfer of water or
water rights, in itself, shall not constitute evidence of waste or
unreasonable use, unreasonable method of use, Or unreasonabtle
‘method of diversion and shall not affect any daetermination of
forfeiture apclicable to water appreopriated pursuant to the
water Commission Act or this code or water appropriated priocr to
December 19, 1914.

This section does not constitute a change 1in, but 1is
declaratory ©f, the existing law.

SEC. 4. Section 1352 of the Water Code is repealead.

1392, +Hvery permittee; if he aeecepts a permits éees se
under the eenditiens precedent that ne value whatseever im excess
©f the aetual amouRt paié te the State therefor shall at any £ime
be assigned te or elaimed fer any permit granted or +ssued under
the previsiens ef this divisien; er fer any rights grantea or
deguired uvnRaer the previsiens ef this d+vi3+0RT I8 respeet &6 the
regutatien by ary competert public autherity of-the serviees or
the priee of the gservices to-be rendered by -any permittee-or by
the heolder of any rights granted er aequired under the previatens
6f this diviaien or iR respeet to any valuatien feor purposes ef
sate to or purehase; whether threugh condemnatien preceedings er
etherwisey by the State er any eity; eity and eeanty; munteipal
water distriet; irrigatien diserict; lighting distriet; er any
peiitica}‘subdivisien of the State; of the rights and property of
ARy permitteey of the possesser of any rights grantedy icsuedy of

aeguired under the previsien ef this divisien.
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SEC. 5. Section 1629 of the Wwater Code 1is repealed.

1629. Every dH4censee; if he aceepts a iicense; does 86
ander the eenditiens preecedenrt that ne vaiue whatseever irn exeess
of the aetual ameunt paié te the State therefer shali at any time
be assigned te or elaimeé for any liecense granted eor tagued undger
the provisiens of this divisiten; er fer ary rights grentee €f
acguired under the pfévésieﬁs et thia divisien; in respeet te the
regulatiern by any ecompetent pubiie avtherity eof the 3servieces er
she priece of the services ke be rendered by eany tiecensee or py the
bhelder ef any fightslgfaﬁteé‘ef aeqaéfeé unéer &he previsiens of
rhis divisien er inm respeet te any valuation fer purpeses ef seaie
o or pufehﬁsef whekher threugh condemnatien preceedings or
etherwise; by the State or any eity; eity and eounrtysy muRieipat
water diskriet; 3irrigatien €distrieks }ightiﬁg distriecky OF any
peiitéea} sub&ivisior ©f the State; ef the rights ané preperty of
any tieensee; ©f the peossesser ef ery rights gramsted; issSued; Of

aeguired urder the previsiens of this aéivisiens

SEC. 6. Chapter 10.5 is added to the Water Code

to read:
CHAPTER 10.5 Change of Point of Diversion,

Place of Use, or Purpose of Use Involving
the Transfer of Water
Article 1. Temporary Changes
1725. A permittee or licensee may temporarily change
the point of diversion, place cof use, or purpose of use due to a
transfer or exchange of water or water rights where such a

transfer would only involve the amount of water consumptively
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used by the permittee or licensee, would not injure any legal
user of the water, and would not unreasonably affect fish,
wilalife, or other instream beneficial uses.

1726. The permittee or licensee must notify the board

£ the t

O
m

mporary <hange. The notice shall contain information
indicating the amount of water consumptively used by ﬁhe permit-
tee or licensee, the amount of water proposed for transfer, the
parties involved in the transfer and any other information the
board may by rule prescribe,

1727. The proposed temporary change shall be effec-
tive within 30 days after thé receipt of the notification by
the board unless the board, in a written response, objects to
the change.

1728. Where the board has objected to a proposed
temporary change, the permittee or licensee may only obtain
approval of such a change upon compliance with the requifements
of Chapter 10 (commencing with Section 1700) of the water Code.

1729. For the purposes of this article a temporary
change shall mean any change of point of diversion, place of use
or purpose of use involving a transfer or exchange of water or
water rights for a period of one year or less.

1730. Where the board aoes not object to the proposed
temporary change under Section 1727, such a change shall be
exempt from the requirements of Division 13 (commencing with

Section 2100) of the Public Resources Code.
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Article 2. Chanées Involving Trial Transfers

1740. The board, after providing notice and opportu-
nity for a hearing, may approve a petition for a trial transfer
of water or water rights involving a change of pcint cf diver-
sion, place of use, Or purpose of use. The board, in approving
such a petition, must conclude, on the basis of available evi-
dence, that substantial injury to any legal uscr cf water 1s
unlikely to occur, that such a transfer would not unreascnably
affect fish, wildlife, or other 1instrean beneficial uses, but
that the precise effect of the transfer on other legal users
or instream beneficial use 1is difficult to determine in advance
of such a transfer. A trial transfer shall be for a period nct
to exceed one year.

1741. fhe boaré may modify or revoxke a trial trans-
fér, after providing notice and opportunity for a hearing, where
it finds that the trial transfer will result in substantial
injury to any legal user of water.

1742. The board may consider a petition for a long-
term transfer of water or water rights involving a change of
point of diversion, vlace of use, Oor purpose of use where the
board has préviously approved a trial transfer involving the
same or similar changes pursuant to Section 1740. A long-term
transfer shall be for any period 1in excess of one year.

1743. The board, after providing notice and opportu-
nity for a hearing, may approve such & petition for a long-term

transfer where the change would not result in substantial injury
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to any legal user of water and would not unreasonably affect fish,
wildlife, or other instream beneficial uses..

1744. No court ﬁay grant injunctive relief in any
proceeding against the petitioner or the board to prevent the
transfer or exchange of water or water rights where the board
has approved a trial transfer or a long-term transfer pursuant
to this article. The remedy of any protestant or other harmed
party shall be restricted to an action for damages against the
petitioner for inﬁury resulting from such transfer or exchange.

1745. Nothing in this section shall prevent a protes-
-tant or any other party from filing a petition for a writ of
mandate regarding the validity of the board's action pursuant to
Section 1705.5.

Article 3. Transfer of Decreed Rights

1746. Any water right determined under a court decree
issuead pursuant to Chapter 3 (commencing with Section 2500) of
Part 3 of Divisien 2 of this code subsequent to the enactment of
this legislation shall be transferable pursuant to the provisions
of chapters 10 and 10.5 of this code. The court having the
appropriate Jurisdiction over the decreed rights shall enter a
supplemental decree modifying any rights involved upon motion of
the board.or any interested party.

SEC. 7. Section 22259 of the Water Code is amended to
read:

22259, If its board deems it to be for the best
interests of the district, a district may enter into a con-

tract for the lease or sale of any =surpius water or use of
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surplus water right net thern necessary £or use within the distriet

for use either within or without the district.

[Comment: This section applies to irrigation

districts. As of 1973 there were 105 irrigation

districts.]) '

SEC. 8. Section 22261 of the Water Code is repealed.

22261. Nothing -in +his artdede autheriges +the sare of
ary water right.

[This section applies to irrigation districts.]

SEC. 9. Section 31023.of the Water Code is amended to
read:

31023. A district may sell water or the use thereof
for any useful purpose -and whenever there 45 4 sSurpluss digpese

ef the surpius €6 Rurieipalities; publie ageneies; ©r €E€ORASUMErS

teecated without the d&irstrie+ within or without the district.

[Comment: This section applies to county water

districts. As of 1973 there were 194 county water

districts.]

SEC. 10. Section 35425 of the Water Code 1is amended
to read:

35425, If its board deems it to be for the best

interests of the district, a district may enter into a contract

for the lease, sale, or use of any surplus water or water right

net +then peeessaty EFor #se within the d4dstricet for use either

within or without the district.

(Comment: This section applies to California water
districts. As of 1973 there were 160 California
water districts.]

SEC. 11. Section 35427 of the Water Code is repealed.
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35427. Rothing -in +his artdiede authordzes the salte of
any water right,

[Comment: This section applies to California water
districts.]

SEC. 12. Section 55336 of the Water Code is amended
to read:

55336. The district may sell sarpius water to any
person, firm, public or private corporation, or public agency,
or other consumer {ﬁ{e&de the <€Hstydet when +the geverning bedy
£inds that the distriet hHas & surpius of water abeve that whiek
i8 reguired by the <econsumers -within -the H4-striet within or

without the district.

[Comment: This section applies to county water
~works districts. As of 1973 there were 90 county
water works districts.]
SEC. 13. Section 71612 of the Water Code is repealed.
4&6&€; Wrerever the-board-firds-that- there is a
surpius eof water abeve that whieh may be reguired by consumers
within the distriet; the distriet may sell or otherwise dispese
ef sdeh surpius water t6 any persensy; publie eorporatiens or
Aageneies; Or OLRer conSumers.
[Comment: This section applies to municipal water
districts. As of 1973 there were 49 municipal
water districts.]
SEC. 14. Section 71612 of the Water Code is added to
read:

71612. If its board deems it to be for the best

interests of the district, a district may sell or otherwise
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dispose of water to any persons, public corporations or agen-—

cies, or other consumers outside of the district.

[Comment: This section applies tc municipal water
districts.

The above revisions only affect the general
district acts involving irrigation districts,
county water districts, California water districts,
county water works districts, ana municipal water
districts.

The Commission recommends, 1in addition, that all
special district acts containing similar restric-
tions on the transfer of water or water rights
outcside of the aistrict boundaries be amended to
celete such restrictions.]
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An act to add Article 1.5 (commencing with Section

1343) to Chapter 5 of Part 2 of Division 2, and

Sections 1704.1, 1704.2, 1704.3 and 1704.4, to the

Water Code, relating to minor water applications

and petitions.

The people of the State of California do enact as tollows:

SECTION 1. Article 1.5 (commencing with Section 1343)

lcs added to Part 2 of Division 2 of the Water Code to read:
Article 1.5. Minor Protested Applications Procedure

1343, The board's Division of Water Rights shall
conauct a field investigation and prepare a staff analysics of
21l minor protested applications. The division shall send the
staff analysis by registered mail to the applicant and to any
Trotestant.

1344. Unless the board's Division of Water Rights
receives a written request for a hearing from the applicant or
any protestant within 30 days after the date of mailing, the board
may act on the minor application without a hearing,

1345, A request for a hearing shall specify the
i1ssues unresolved among the parties and the board shall restrict
any hearing to consideration of such unresolved issues.

1346. For purposes of this article, a minor applica-
tion shall mean any application which does not involve direct
diversions 1in excess of 3 cpbic—feet per second or storage in
excess of 200 acre-feet per year.

SEC. 2. Sections 1704.1, 1704.2, 1704.3 and 1704.4
are added to the Water Code to read:

1704.1, The board's Division of Water Rights shall

conduct a field investigation and prepare a staff analysis of
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all minor protested petitions for change. . The divisicn shall
send the staff analysis by registerea mail to the petitioner ana
to any protestant.

1704.2, Unless the board's Division of Wwater Rights
receives a written request for a hearing from any protestant
within 30 days after the date of mailing, the boara ﬁay act on the
minor petition for change without a hearing.

1704.3. A reguest for a hearing shall specify the
issues unresolved amorng the parties and the boara shall restrict
any hearing to consideration c¢f such unresolved issues.

1704.4. For purposes of this article a minor peti-
tion fcr change shall mean any petition which does not involve
direct diversions in excess of 3 cubic-feet per secona c¢r storage

in excess of 200 acre-feet per year.
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CHAPTER IV. PROTECTION OF INSTREAM USES OF WATER

A. The Nature and Extent of the Problem

There are many socially valuable uses of water which entail damming
" streams or diverting water from streams. Among these uses are domestic
consumption, agricultural irrigatiohg Tivestock watering, industrial uses,
and power generation. On the other hand, there are several socially valuable
uses of water where water is not confined or diverted but is allowed to
remain in the stream.

Instream uses of water include recreational uses for fishing, swimming
and boating, fish and wildlife preservation, commercial fisheries, aesthetic
and leisure enjoyment, and scientific study. Interests in instream uses tend
to be diffuse, and instream uses tend to be of general public benefit. While
instream uses are cons{dered to be beneficial uses of water, their enjoyment
cénnot, as a rule, be secured by a water right.

In principle, a well conceived system for allocating water among instream
and offstream beneficial uses would weigh the relative value of competing
uses. The various instream uses should participate equally in the present
system for allocating water supplies, but it does not appear that they do.

In 1970, the Legislature created a citizen's advisory committee to
investigate the status of California‘'s salmon and steelhead trout resources.
The Legislature recognized that these resources are priceless and irreplace-
able and that "[t]he survival of these‘resources is now threatened". Y
The committee's investigation reveéied @ very serious situation:

North Coast counting stations over the past three decades have

shown declines of 66 percent in steelhead, 65 percent in silver

salmon and 64 percent in king salmon. The Central Valley king

salmon adult spawning population has dropped from 597,000 fish in
1953 to 332,000 fish in 1969 -- a 46 percent decline. 2/
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These dramatic declines were attributed primarily to damage to critical
spawning habitats. Prior to 1928, it was estimated that the streams under

consideration had roughly 6,000 miles of spawning habitat. After 1958, that
: 3/
figure had been cut to less than 300 miles. "Water development has

been the major activity significantly decreasing the amount of upstream salmon
4/ ‘
and steelhead habitat." The advisory committee concluded that

n

[uinless

positive action is now taken, California faces a genuine environmental

5/
tragedy."
curther studies were conducted in 1975 and 1976 in California for use by
6/ i
the Unitec States Fish and Wildlife Service. ~  Forty-six water projects were

investigated and evaluated 1o determine the effect of projects on fish and
wildlife. The 45 prbjécts covered various habitats, project purposes,
sponsors, fish species, and administrative regions. Among the 4o projects,
the results were as follows: two streams were “extinct", with all pre-project
fish eliminated; 20 streams were "degraded”, that is, some species may have
been eliminated and others were present but &t severely reducec levels; and
20 streams were "maintained" or “improved" (with 4 unk nown) . Z “The princi-
pal reason for the deqraded status is insufficient downstream flow during some
critical period of the year." &

0f the 20 degraded streams, over nalf involved water projects for
which minimum instream flow reservations had been set and maintained Tn
implementing the projects. =1 Thus, destruction of fisheries continued

even though efforts were made to protect instream values. The report con-

cludes that the effects of water projects on fisheries “have been severely

10/
adverse." 7

These reports have only scratched the surface of the instream problem.

Attention has been focused on game fich such as salmon and trout, because of
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their commercial, sporting, and recreational value.. Relatively little work
has been done on non-game species of fish, and even less on non-fish fauna.

Furthermore, "insufficient interest has been shown ... in direct relation-

11/
ships between instream flow and wildlife ecology." Also unknown are
the overall effects on other recreational and tourist activities -- hiking,
rafting, swimming -- as well as effects on the aesthetic value of having

healthy, natural streams.

The decline of instream values fairly speaks for itself. It, of course,
is not enough to focus exclusively on one area of need. The problem is that
the available water supply must provide for a broad range of needs and inter-
ests, of which the protection of instream uses is but one. The solution to
the problem of a11ocating water among instream and offstream beneficial uses
requires the needs of all to be understood and weighed together and, where
feasible, to be reconciled and accommodated without unhecessar11y sacrificing
any one beneficial use of water.

B. Existing Mechanisms for Implementing State Policy

Protection of instream uses is a matter of state policy. The Water Code
provides that fish, wildlife, and recreation uses are beneficial uses of
water which must be considered in administrative determinations of the public
interest. 12/ The Fish and Game Code declares that the protection and
conservation of fish and wildlife resources are of utmost public interest, and
recognizes the importance of commercial‘and sport uses as well as aesthetic,
scientific, and educational uses. =

1. Action by the State water Resources Control Board

A variety of tools exists to implement the state's policy to protect
and'preserve instream values. A large portion of these tools is found

in the Water Code and concern the State Water Resources Control Board's
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administration of appropriative rights. The board must consider the protec-
tion. of instream values twice in the administrative process: in deciding
whether to accept or reject a permit application, and in imposing permit and
license terms and conditions.

When the Board acts on an application to appropriate water, it muét
decide whether there is water available for appropriation. In nmaking this
decision, the Board has discretion to consider “"the amounts of water reguired
for recreation and the preservation and ennancement of fish and wildlife
resources” and tne public interest in instream beneficial uses of water. W

The Boafd must decide whether to reject an application pecause the
proposed appropriation "would not best conserve the public interest.” =
Three factors enter into this latter decision which involve directly or
indirectly the protection and preservation of instream vaiues. First, the
Board must give consideration to the California Water Plan, which states that
pfovisions should be made for flows tc protect and enhance fish, wildiife,
and recreation and that "the planned stream flows should be protected against
appropriations of water for other purposes.” = Second, the éoard must
consider in general “competing uses of water" including fish, wildlife and
recreational uses, in determining whether the proposed appropriation would
best conserve the public interest. — The third factor to consider 1is
water quality control plans, which in turn are to have considered "peneficial
uses" of water in each region such as recreation, aesthetic enjoyment,
navigation, and preservation and erhancement of fish, wildlife, and other
aquatic resources Or preserves. e

In granting an application to appropriate water, the Board may 1impose

permit terms and conditions on the diversion and use of the water. The Board
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is vested with broad discretion. Many of the tefms ana conditions the
Board has imposed on permittees have directly addressed the accommodation of
instream values. These terms and conditions have taken the form of instream
flow requirements, requirements for the release of stored water, and fish
bypass and fishways requirements. Generally, the Board may modify a permit
condition for instream proteﬁ;;on only if it has reservea jurisdiction

specifically for that purpose.

2. Action by the Department of fish and Game

The Department of Fish and Game has an important role in the permit
~application prdcess. Upon notification by ihe Board of a pending applica-
tion, the Department recommends the amount of water required for the preser-
vation and enhancement of fish and wildlife resources. Although the Depart-
ment's mandate to make recommendations to the Board could be broadly con-
strﬂéd, the Department has relied primarily upon the process of protesting
individual applications. The result of Department protests has often been a
negotiated settlement with the water rights applicant. These settlements
have thereafter been recognized by the Board and written into the terms and
conditions governing the diversion and use of water under the permit. =

The Department of Fish and Game also has the power to protect instream
values outside of the permit application process. Whenever the natural flow
of a stream is to be diverted or obstructed by any private or public entity,
it must first notify the Departmenf. If it appears that an existing fish or
wildlife resource may be adversely affected, the Department must propose
reasonable modifications or measures to protect the resource, such as re-

ieases of water, fishways to permit the passage of fish, hatcheries, planting
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21/
of fish, or fish screens. In addition, the Department of Water Resources

is required to give "full consideration” to recommendations made by the

Department of Fish and Game and others aimed at preserving and enhancing

fish, wildlife and recreation uses in connection with the planning and con-
22/

struction of state water projects.

3. Other Mechanisms

Measures for instream protection are also found in a variety of other
sources. Among these are the Wild and Scenic Rivers Act, the Protected
Waterways Act, the California Enviromental Quality Act, the Fish and Wild-
1ife Coordination Act, and provisions dealing with the licensing and reli-
censing of projects by the Federal Energy Regulatory Commission.

Under the California Wild and Scenic Rivers Act, portions of nine rivers
predominantly in the north coast area have been recognized for their extra-
ordinary scenic, recreational, fishery, or wildlife value. The Act imposes
restrictions upon the construction of dams, reservoifs, and other impoundment
facilities, and upon water diversioﬁ facilities in these afeaé. It also
requires the Secretary of the Resources Agency to classify the rivers as w11d}
scenic, or recreational and to prepare management plans “to administer the
rivers and their adjacent land areas in accordance with such classification.” B

The California Protected Waterways Act preceded the Wild and Scenic
Rivers Act. 2/ Programs developed under the former Act for the conser-
vation of the named waterways are tp be planning documents only. However, no
plan has yet been submitted to the Legislature for approval.

The California Environmental Quq]ity Act requires an environmental

impact report to be prepared for projects which will have a significant

impact upon the enviromment, so that enviromental values can enter into the
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decision-making process. Under a recent amendment to the Act, substantive
requirements have been added:

Public agencies should not approve projects as proposed if there are

feasible alternatives or feasible mitigation measures available

which would substantially lessen the significant envirommental

effects of such projects. 25/

The federal Fish and Wildlife Coordination Act and various provis-
ions dealing with the licensing and relicensing of prcjects by the Federal
Energy Regulatory Commission are congressional acts which give to federal
agencies the authority to consider instream and envirommental values in the
authorization, construction, or maintenance of federal projects and federally
regulated projects__ A federal agency involved in project planning or
licensing must first consult with the United States Fish and Wildlife Service
and with the appropriate state fish and wildlife agency on ways to conserve,
develop, and improve wildlife resources. The agencies are required by the Act
to accommodate the conservation of wildlife resources insofar as consistent
with the primary purposes of the project.gé/’

The Federal Energy Regulatory Commission has the power to impose terms
and conditions upon the licensing and relicensing of hydroelectric projects.
Many of these license terms and conditions have pertained to the release of
water for fish run purposes and for the protectfon and enhancement of certain
other instream uses. The initial 50-year period usually granted by the
F.E.R.C. has elapsed for many projects 127fa11fornia, and relicensing has

begun for a number of California projects.

C. Need for More Comprehensive Treatment of Instream Needs

1. Problems with the Current System

The process of administraticon of water rights by the State Water Resour-

ces Control Board is the principal source of protection of instream uses. As
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mentioned above, instream uses must be considered in the Board's permit
process. Instream uses are weighed and balancea with other proposed uses,
with the final allocation of water to be in the public interest.

The Board has received increasingly unfavorable reaction to the process
it follows to protect instréam needs. Many believe that the balancing
process, as it is now, does not give instream uses the weight necessary
for ‘truly adequate protection. The -following frequently experienced aiffi-
cu]tiés indicate that the Board's procedures are an inadequate and inconsis-
tent means of implementing the state policy of protecting instream va]ueg.

One of the most fundamental problems is that data are often inade-
quate to allocate wisely the water of a stream. "Better data ... must ... be
secured for purposes of identification of conflicts and trade-offs among
alternative uses, as a measure for quantifying instream values, and to
document the need for their protection.” = At present, information is
'co]]écted by the water developer and the Department of Fish and Game during
the applicaticon and protest procedufe. The Department faces financial and
time constraints with every application. As a result, there has been no
concentrated effort to determine water availability. Lack of a definitive
base of information necessitates case-by-case determinations, a "hit-or-miss
proposition" that many feel gives only haphazard protection to instream

29/
uses.

Another important problem is the ad“hoc nature of the application
and protest procedure. Many believe that the process actually discriminates
against instream uses. Project designs are often completed before instream
protection is considered, making the inc1usion- of instream protection in

project design more difficult to implement. Furthermore, flows required by
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the Board for instream protection under one appropriation are subject to
subsequent applications to appropriate.

Nothing compels the Board to apply instream flow requirements consis-
tently. The "protection of instream values depends on the cumulative effects
of Board action over time. One set of Board members may be staunch in their
defense of instream values, but if their successors in office hand out
permits freely ... the damage is done. And the damage is cumulative over
time."” 2/ |

There is inadequate post-project follow-up ﬁo test the efficacy of
instream flow protection measures. Currently, evaluation of minimum f1ow
provisions occurs pursuant to the Board's limited reservation of Jurisdiction
or to a continuing authority term in a permit. Lack of effective follow-up
investigations and remedja1 procedures can be disastrous. For example,
continuing jurisdiction for post-project evaluation was not provided for on
the Trinity River. Many years after the project was built, studies by the
Department of Fish and Game showed a huge decline in the annual steelhead
run.(from 10,000 to only a few hundred) and in the fall run of king salmon
(from 40,000 - 50,000 to around 10,000). The Department is now “fearful that
the additional water for fish flows ‘may be unavailable regardless of the
final study results." =

Applicants to appropriate are also burdened by the current system.
It is estimated that the Department of Fish and Game has filed protests to 70
or 80 percent of recent water rights applications. 22/ Protests by the
Department mean that "the consumptive user-applicant faces delec and uncer-

33/

tainty, no matter how worthy the project." — Applicants for small filings

may face negotiation with the Department in which the "applicant's negotiating
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34/
position is not good." Applicants for such filings may be forced to

choose between appropriating on the Department's terms oOr hot appropriating at
all.

Present procedures appear.to be too narrow to meet the diverse nature of
instream uses. Primary responsibility for protecting instream fiow needs now
falls on the Department, with some input from the public. However, "instream
flow needs represent a lot of beneficial uses in addition to fish and wild-
life." 3/ These needs are not adequately represented by the current process.

These difficulties have been noted by a number of groups represent-
ing diverse interests. Collectively they reflect the desire for a procedure
that gives more consideration to the values served by instream uses of
water. While the present system theoreticaliy has the potential for protec-
tion of instream uses, the reality is that it presents many barriers to

effective implementation of established state policy.

2. Response to an Inadequate System

There have been a number of attempts to change or adapt the system
of administering water rights to achieve a greater degree of instream protec-
tion. Public and private groups have tried to use traditional procedures in
non-traditional ways, to expand existing legal doctrines, and to use entirely
new approaches not part of current law for instream protection; The fact that
these time-consuming, costly and often unsuccessful efforts continue is
indicative of the need for a more effective system.

Two significant attempts to u;e the existing system in a non-traditional
way are the efforts by California Trout, Inc., (Cal-Trout) to appropriate

water for instream uses on Redwood Creek and by the Department of Fish and

Game to appropriate water for instream use on the Mattole River. In each
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case, no dam, ditch, or other structure would be built. The central issue is
whether appropriation law requires a diversion or other physical control over
the water, which instream appropriations lack. Cal-Trout and the Department
assert that the need for instream appropriation is "compelling" because pre-
sent legal means are inadequate to protect threatened fish and wildlife. 2

Both organizations are concerned primarily that the traditional method of
administration of water rights is inadequate to protect their interests.
Cal-Trout asserts that "the continued ability to derive beneficial use from
[Redwbod Creek] 1is endangered" = because of increasing appropriations.
The Department indicates that its power to object to another's application

‘does not "provide adequate protection to the fishery resources of
California.™ 2/ At the trial court level Cal-Trout was successful, but
the Department was not. Both decisions have been appealed.

Efforts to provide for instream protection in the Scott River and
Soquel Creek statutory adjudications are further examples of a non-tradi-
tional approach. The Department's probf of claim was disallowed on the
Scott River because it failed to state a legal basis for a water right.
In the Soquel Creek adjudication the Board rejected the Department's request
for minimum stream flows, limiting its authority to a determination of vested

39/
rights.

Instream protection efforts based on relatively undeveloped legal
“doctrines such as the doctrine of reasonable beneficial use embodied in
California Constitution Article 10, Section 2 are still being explored.
The reasonable beneficial use requirement suggests iwo issues. The first is

whether it is an unreasonable use, method of use, or method of diversion of

water to reduce stream flows below a certain level, either by direct diver-
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sjon or by storage of water. This issue has not been raised in an actual
case.

The second issue is whether a diverter is required to protect instream
values by using an alternate method of diversion. This guestion was raised
in a suit by the Environmental Defense Fund (EDF) against the East Bay Muni-
cipal Utility District (EBMUD). A proposed diversion by EBMUD would reduce
flows in the Lower American River. EDF claimed that a different diver-
sion point was feasible and would allow multipie beneficial uses of water.
This case was originally decided by the Supreme Court of California on other
grounds, leaving the reasonable beneficial .use issue unresolved, but the
United States Supreme Court has now vacated that decision and returned the
matter to the state court for further consideration. 2/

The expanding public trust doctrine also has great potential for change.
The public trust doctrine essentially places the State in the position of
Atrustee of public rights of use in resources including navigable waters,
tidelands, and fish. These rights are paramount to private rights. Private
rights are subject to public use “"easements" and to the potential exercise of .
the state's power to administer the public trust. An increasing range of
public uses has been protected under this doctrine, although litigation
apparently has not yet arisen in which a party sought to invoke the public
trust doctrine where impairment of consumptive water rights would result.

Watershed and county of origin statutes represent another undeve]dped
legal doctrine under which attempts have been made to protect -instream values.
Area of origin statutes do not specifiéa]]y address- instream uses; rather,
they express a legislative policy that the area in which water originates

will have the water it needs for future development. The County of Trinity
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tried to use an area of origin statute to protect instream flows. It brought
suit to enjoin the Bureau of Reclamation from implementing a drought year
plan which would reduce flows in the Trinity River. Although the county was
.unsuccessfu1, the court indicated that area of origin statutes may provide
protection for instream uses, 2/

Some efforts teo provide protection for instream values invoive acfions
that are outside the scope of current water law doctrine. A vefy significant
response 1o the inadequacy of the system has been the privately negotiated
agreement to provide for physical solutions and minimum flon t0 ensure
instream protection. |

such agreements have come about when the Board lacked the authority,
the information, or the motivation to guarantee protection of instream
needs. The groups and individuals concerned, including the appropriator,
Department of Fish and Game, and municipal and envirommental groups, negotiate
an agreement which includes instream proteﬁtion. An example of such an
agreement is the "Memorandum of Understanding” currently being negotiated by
federal and state agencies, 1local govermments, and envirommental groups,
involving the American, Cosumnes, Calaveras, and Mokelumne Rivers. This
negotiation, discussed in more detail be]ow, arose in response to conflicts
between federq} and state goals and problems involving existing uses on the
four rivers. 2/

A1l these examples point to increasing dissatisfaction with current
instream protection mechanisms. A comprehensive and clear statutory proce-
dure is needed‘to avold these uncoordinated and often unsuccessful attempts
to achieve instream protection. A standard procedure would provide greater
certainty for water developers, who often face costly delays and difficult

modifications in project plans when instream protection is required.
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3. Summary

The California codes are replete with legislative declarations of
the importance of preserving California's unique natural heritage of rivers
and streams. The 1a@ contains a long list of tools for the protection of
instream values. Yet, the impairment and loss of instream values continue 10
grow.' As one panel member asked rhetorically at the Commission's instream
workshop, "If things are sb good, why are they so bad?" 2/

The reason 1s that, despite their numbers and variety, the existing
means for protecting instream values are largely fragmentary and reactive.
As in the case of the participation of the Department of Fish and Game in the
permit app}ication process, instream protection proceeds on an ad hoc basis.
Existing provisions ﬁay compel consideration of instream values in the
decision-making process of various public entities, but they do not compel the
substantive protection itself. Thus, one fiﬁds mostly statutes in which
ageﬁcies only "must consider” or "must take into account” the public interest
in the aesthetic, recréationa], and fishery uses of the state’'s waters.

The California Wild and Scenic Rivers Act does provide direct and
substantive protection for natural stream resources. But it includes only a
few of California's rivers and is essentially an "all-or-nothing" approach.
This approach, while appropriate for the rivers included under the Act, 1is
unsuited for the protection of the many streams which must accommodate both
instream and offstream uses and equities, which vary widely from stream to

stream.

D. Recommendations

The Commission recommends measures for instream protection which are

direct, substantive, and comprehensive, and which will be useful for streams
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on which a substantial degree of water development and use may exist. The
Commission proposes:

1. That comprehensive instream flow standards be set on a stream-by-
stream basis by the State Water Resources Control Board and that the Board
comply with these standards in its administrative and adjudicatory decision-
making; that instream flow standards be expressed in terms of certain quanti-
ties or flows of water which are required to be present at certain points
-along the stream at certain times of the year to protect fishery, wildlife,
recreational, aesthetic, scenic and other beneficial instream uses; and

2. That compliance programs be developed where it is determined that the
limitations on administrative actions imposed by the instream flow standards
are 1inadequate to secure the beneficial instream uses of water envisioned
by the standards.

1. Instream Flow Standards

Standards would be set on a stream-by-stream basis. The Board would
first determine whether the public interest requires that an instream flow
standard be set for a particular stream. The Board would also set an instream
f]oQ standard for every stream on which rights are to be determined under the
statutory adjudication procedure.

OnceAa stream is chosen, the Board would conduct or coordinate an in-
vestigation of the stream and give consideration to the result of investiga-
tions, studies, and recommendations made by other interested agencies and ‘the
public. The Board would weigh tﬁe importance of the present or potential
instream values of the stream against the present or potential value, eco-
nomic or otherwise, of the stream for non-instream uses. Particularly, the

Board would consider the feasibility of physical solutions such as water
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exchanges, modification of project operation, changes_in points of diversion,
changes in time and rate of diversion, and uses of water from alternative
sources in order to accommodate the competing interests in the water of the
stream. Before it adopted any instream standard, the Board would hold a
public hearing.

The instream flow standard would have the effect of prohibiting the
Board from granting a permit to appropriate water, from approving an applica-
tion for a change in point of diversion, place of use, or purpose of use,
from assigning state filings, or from approving water quality control plans
which impair the standard. |

Compliance programs would be promulgated, following a public hearing,
for streams whefe it appeared to the Board that compliance with the standards
would require existing water uses under claim of right to be affected. The
programs would include any physical solutions as may be required to avoid or
mitigate the impact of compliance with the standards on existing uses. Where
restrictions of existing water uses are necessary, the compliance programs
would provide for the equitable distribution of losses or impairment incurred
amoné all the users on the stream. No measure would be allowed to cause
substantial harm to any lawful user of water. Purchase of water rights by the
Resources Agency would also be available as a compliance tool. |

2. Interim Protection

The Commission recognizes that a considerable amount of time may be
required to investigate off—stream-demands, to develop instream flow and use
data, and to reconcile, if possible, competing interests on the stream.
Procedural requirements add to the length of time before a standard may be set

for a stream.
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The Commission also recognizes that in many instances instream values
could suffer irreparably before a standard is finally established. It there-
fore concludes that interim protection of these values is needed pending the

setting of a final standard. Consequently, the Commission recommends that

The process for making an instream appropriation would be the same as for
regular appropriations, with the following limitations: an applicafion to
appropriate instream flows must contain information retating both to the
public interest and need for instream protection and to the non-instream
demands for water. The Board would have to act upon the application within
nine months of the date filed. In considering the application, the Board
would have to engage in the same sort of weighing of instream and non-instream
interests as in establishing a standard, but in light of the need for interim
protection would engége in a less thorough process.

If the application is granted, the Board would then be required to set
an instream flow standard for that stream within five years. Upon adoption of
the standard, the instream appropriative right would terminate.

3. Physical Solutions

Consistent with the view that instream protection should be the result
of balancing competing needs for water, the Commission recommends that
such needs be accommodated whenever possible. Often, by changing existing
patterns of diversion and use through a physical solution, a water\source is
able to accommodate a greater nﬁmber of beneficial uses of water or to
reconcile otherwise conflicting uses of watef. Proposals for ‘a physical

solution on the Lower American River provide a good example of the type of
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accommodation which the Commission recommends be sought in compliance pro-
grams to harmonize instream with other uses of water.

The U.S. Bureau of Reclamation (USBR) was granted a permit in 1970 to
appropriate water from the North Fork American River for storage in the
Auburn Reservoir. In December of that year, the Bureau contracted with the
East Bay Municipal Utility District (EBMUD) for delivery of up to 150,000
acre-feet of water annua11y from the Auburn-Folsom South Unit. The water was
t0 be delivered through the Folsom-South Canal, which diverts water above the
Lower American River. The water channeled by the Bureau into the Folsom-
South Canal would not flow down the Lower American River.

In 1972, pursuant to its reserved jurisdict%on over the 1970 USBR
permit, the State Water Resources Control Board issued a decision establish-
ing minimum flows in the Lower American River to ensure the protection of
fish and wildlife and the enhancement of recreation. Criticism was directed
af the USBR-EBMUD contract:

This type of water deQe]opment, while satisfying one water reguire-

ment, eliminates the possibility for multiple beneficial uses of the

water, and is not sound managment of the water resource. 44/

The Board suggested a physical solution that would protect instream
uses and satisfy the needs of EBMUD. EMBUD was to ﬁeet its future require-
ments by diverting below the convergence of the American and Sacramento
Rivers instead of through the Folsom-South Céﬁa]. watér could be used for
instream purposes as it f]owedhdown_the Lower American River and for consump-
tive uses after being diverted from the Sacramento River.

Questions of federal/state powers cast doubts upon the legality of the
Board's decision. Challenge to the USBR-EBMUD contract was -also presented by

45/
a suit by the Envirommental Defense Fund (EDF) against EBMUD.
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These diSputes gave rise to negotiations among the U.S. Bureau of
Reclamation, the Department of Fish and Game, the Department of Water Resour-
ces, the State Water Resources Control Board, EBMUD, EDF, and other govern-
‘mental and environmental organizations. These negotiations have led to
proposals and tentative soluticns designmed to assure instream protection and
to meet the requiremenfs of other water users.

One propcsal, to which several water users have not vet agreed, would
provide that the amount of water which EBMUD delivers from the Mokelumne
River to the Woodbridge Irrigation District pursuant to agreements made in
1938, 1965, and 1974 is to be held in the Camanche Reservoir for fall,
winter, and spring releases to enhance fish development. In‘turn, the
Woodbridge Irrigation District would be supplied with water pumped from the
proposed Peripheral Canal in the Delta, from the Folsom-South Canal, and/or
from the Mokelumne Rivig} In this manner, both instream and offstream uses

would be accommodated. —

4. Acquisition by the Resources Agency

;ndependent of the comprehensive instream flow standards and the tools
available for implementing compliance programs, the Commission recommends
that the Secretary of the Resources Agency be given authority to purchase
water rights for instream use. Where enhancement of instream values is
desired or where the weight of existing or potential economic values prevents
substantial instream protection in the standard-setting procedure, the Secre-
tary éhould be able to purchase water rights. The Resources Agency is an
appropriate body tovhold such authority, because it is in a position to

represent the broad range of public interests in instream uses.
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The acquisition of property rights to complement a regulatory program
is a familiar course of action to implement land planning policies. Cities
and counties often combine zoning with the purchase of land to achieve a
particular planning goal. Thus open-space or'agricultura1 zoning is often
used in conjunction with the purchase of scenic easements and park lands. A
similar approach would give flexibility to implementing the state's policy to
protect instream values.

In light of the severe fiscal constraints currently being experienced by
state govermment, purchases of water rights by the Secretary of the Resources
Agency would likely be very 1imited. The existence of these constraints aﬁd
widespread opposition to condemnation havelled the Commission to recommend
against giving the Secretary of the Resources Agency the power to condemn
water rights at this time, although this power would be a useful means for

instream protection and may well be acceptable at some point in the future.

5. Instream Appropriations

As noted earlier, a currently litigated issue is whether a ltawful
appropriation of water may be made where the planned use does not involve

47/
- control of water "akin to possession.” T The Commission recommends that

such appropriation generally not be recognized.

The Commission believes that permanent instream protection should be the
product of a comprehensive approach undertaken by agencies acting in the
public interest. It does not believe that the permit application process is a
proper vehicle to institute such p%otection, even though the public interest
does énter into thisbprocess. Similarly, the Commission believes that
reservations or appropriations of water by the Department of Fish and Game,

for example, would likewise be unsatisfactory. Long-term allocation of
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unappropriated flows among instream and offstream uses requires a considered
weighing of many competing interests. The Commission's proposal of instream
flow standards, which does provide a method for weighing the various inter-
ests in a direct and comprehensive manner, provides a superior alternative.

The proposals regarding interim instream appropriations are not incensis-
tent with this view. The Commission bé1ieves that the need for relatively
_rapid action requires that use be made of the established administrative
structure. The Board's initial weighing of competing demands in considering
an application to appropriate instream flows would be the first step in an
investigative and deliberative process which would culminate, within fivé
years, in the establishment of an instream f]ow standard.

The Commission recommends that permanent instream appropriations not
involving physical control be prohibited except for stockwatering purposes,
which traditionally and administratively have been recognized as appro-.
priations; and except where existing rights are purchased in compliance
programs or independently by the Resources Agency and in that manner "dedi-
cateq" to the public. The Commission also excepts from the recommendation the
beneficial instream use of water under appropriative rights originally per-
fected for other uses requiring diversion or physical control.

Finally, the Commission notes that legislation to prohibit appropriations
where physical control is lacking should be contingent upon the enactment
of the instream flow standards legislation. If instream flow standards
legislation is not enacted, the Commission has concluded that the entire
question of instream appropriability should be left to the courts. It
would then be for the courts to decide whether the theory of appropriative
rights requires diversion or control, in light of the public pojicy need for

instream protection.
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E. Text of Proposed Legislation

An act to add Part 3.5 (commencing with Section

3000) to Division 2 of the Water Code, relating to

~instream flow standards.
The people of the State of California do enact as follows:

SECTION 1. Part 3.5 {commencing with Section 3000)
is added to Division 2 of the Water Code to read:

PART 3.5 INSTREAM FLOW STANDARDS

CHAPTER 1. POLICY

3000. The Legislature finds and declares that the
people of the State have a vital interest in the protection and
reestablishment where practicable of beneficial instream uses of
water; and that the protection, enhancement, and reestablishment
where practicable of the state's fisheries and water-related
wildlife resources and of recreational, aesthetic, scenic, envi-
ronmental, and other beneficial instream uses of water are nct
adequately provided for by existing law, which authorizes only
fragmented protection and enhancement measures and which does not
provide a comprehensive planning process for the protection,
enhancement, and reestablishment where practicable of beneficial
instream uses or fishery and water-related wildlife resources.

The Legislature further finds and declares that the
health, safety, and welfare of the people of the State reguire
that there be a comprehensive -program to provide for the protec-
tion, enhancement, and reestablishment where practicable of
fishery and wildlife water-related resources and of recreational,

sesthetic, scenic, and other beneficial instream uses. Fishery
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and water-related wildlife resources should be maintained at
their historical level where that level can be achieved and where
that level of protection is determined to be in the public inter-
est. An adegquate number of diverse recreational, aesthetic,
scenic, and other opportunities should be preserved for future
enjoyment.

It is the 1intent of the Legislature that the State
shall develop instream flow standards and instream flow pro-
grams to protect, enhance, and reestablish where practicable
beneficial instream uses of water.

CHAPTER 2. DEFINITIONS

3010. The definitions contained in the general pro-
visions of this code are applicable to this-part. In addition,
as used in this part:

(é) "Stream" includes any stream, stream segment, or
stream system.

(b) "Beneficial instream use" means beneficial uses
of‘water enjoyed by the public generally which are achieved by
allowing water to remain in a stream and for which a diversion
or some other form of control is not necessarily reguired.
Beneficial instream uses include, but are not necessarily limited
to, use for fishery and water-related wildlife resources, and

recreational, aesthetic, scenic, and water quality uses.
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CHAPTER 3. INSTREAM FLOW STANDARDS
Article 1. Establishment of Standards
31006. The board shall establish instream flow standards
whenever necessary to protect the public interest in waters of the

State.

(1) The board may, on its own motion, determine
that the public interest in the waters of the State reguires the
establishment or modification of an instream flow standard for a
stream.

(2) Any person may petition the board to establish an
instream floQ standard for a stream or to modify an establishead
instream flow standard.

3100.5. In acting upon a petition to establish or
modify an instream flow standard, the board shall set forth in
wfiting its conclusion that the public interest does or does not
require, as 1is appropriate, an instream flow standard to be set on

the stream, the reasons therefor, and the findings supporting the

reasons.

3101. Each instream flow standard shall describe the
flows necessary to protect the public interest in the particular
stream. Flows shall be expressed in terms of variable flows
of water necessary to protect adequately fishe;y, wildlife,
recreational, aesthetic, scenic, or other beneficial instream

uses in the stream in light of existing and potential water

developments.
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3102. Establishment or modification of an instream flow
vstandard shall be initiated by the board by providing notice of
its intention to set an instream flow standard in a newspaper of
‘general circulation pﬁblished in the vicinity of the stream in
guestion, and to any persons who have previously reguested such
notice,

3103. After giving notice of its intention to set an
instream flow standard, the board or other agencies in partici-
pation with the board shall investigate the stream. .During the
process of this investigation, the board shall consult with and
consider the recommendations of the Department of Fish and Gare,
the Department of Water Resources, the Department of Boating and
Waterways, the Department of Parks and Recreation, the United
States Fish and Wildlife Service, and the California‘Regional
Water Quality Control Beoards.

In formulating the proposed standard the board shall
weigh the importance of the present or potential instream values
with the importance of the present or potential uses of water
from the stream for non-instream purposes, including the economic
impact of restriction of such uses. 1In order to avoid or minimize
the impact on existing uses of preserving, enhancing, or restoring
instream values, the board shall consider physical solutions,
including water exchanges, modifications of project operations,
changes in points of diversion, changes in time and rate of

diversion, and uses of water from alternative sources,
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3104. Before adoption of an instream flow standard or
modification of an established instream flow standard, the
board shall give notice and hold a hearing on 1its proposed
standard or medification.

3105. Any petition for a writ of mandate to review the
board's action regarding an instream flow standard shall be filed
pursuant to Section 1094.5 of the Code of Civil Procedure, and
shall be filed within one year after adoption or modification of
the standard.

Failure to file the petition within one year shall
preclude any person from challenging the reasonableness or
validity of a standard in any administrative or Jjudicial proceed-
ing.

Article 2. Interim Instreah Appropriations

3110. Any person may acguire & right to appropriate
water under this division for beneficial instream use 1in order
to protect the public interest pending the establishment of
an instream flow standard.

3111. Any right acquired under this article shall
terminate upon the establishment ¢of an instream flow standard for
the stream on which the right was granted.

3112. An application to appropriate water under this
article shall set forth data and information concerning the
need to protect and conserve beneficial 1instream uses of water,
the demand for non-instream uses of water, and any other pertinent

information required by the board.
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3113, In considering an application to appropriate
water for beneficial instream purposes, the board shall weigh
the ihportance cf the present or potential instream values with
the importance of the present or potential uses of water for
non-instream purposes.

3114. The board shall grant or reject an application
to appropriate water under this article within 270 days of the
date the application is filed.

3115. Within five years of the granting of an applica-
tion to appropriate water under this article, the board shall
adopt an instream flow standard for the stream.

Article 3. Effect of Standards

3120. The board shall comply with instream flow
standards in taking the following actions:

(1) In determining whether water is available for
appropriation for purposes of Sections 1243 ané 1243.5 of this
code. Water needed to meet an instream flow standard is not
available for appropriation.

(2) In setting permit or license terms and condi-
tions pursuant to 1its originalror reserved Jjurisdiction as
provided in Part 2 of this division, or pursuant to the board's
continuing authority over a given permit or license.

(3) In determining whether to approve an application
for a change in point of diversion, place of use, or purpose of

use as provided in Chapter 10 of Part 2 of this division.
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(4) In determining whether to release from priority
or assign any portion of any application filed under Part 2 of
Division 6 of this code pursuant to Section 10504 of this code.

(5) In conducting statutory adjudications, as provided
in Chapter 5 (commencing with Section 3250) of this part.

| {6) In approving a water quality control plan or a
revision thereof adopted by a regional water guality control
board, for purposes of Section 13245 of Article 3 of Chapter 4
of Division 7 of this code.

3121. Where 1t appears that actions taken pursuant
to Section 3120 will not within a reasonable time be adequate to
achieve compliance with an established instream flow standard,
the board shall develop or participate with other agencies in
developing a preogram to achieve such compliance.

(15 The program Shéll set forth and evaluate those
steps deemed necessary for the achievement of compliance within
a reasonable time. Such steps may inciude, but shall not neces-
sarily be limited to, the following:

(a) The acquisition of water rights by the Resocurces
Agency;

(b) Physical solutions; and

(c) Restrictions in existing water uses 1insofar as
such restrictions may lawfuliy be imposed to further the public
health, safety, and welfare. Any such restrictions shall, to
the extent feasible, be imposed in an equitable fashion upon all
the users of water from the stream. No restriction shall cause

substantial harm to any lawful user of water from the stream.
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(2) The program shall be effective when, following
notice and hearing, it has been adopted by the board.

{3) Any petition for a writ of mandate to review the
board's adoption or modification of a program shall be filed
pursuant to Section 1094.5 of the Code of Civii Procedure and
shall be filed within one year after the program is adopted.

Failure to file the petition within one year shall
preclude any person from challenging the reasonableness or
validity of a program in any administrative or Judicial proceed-
ing.

3122. Any use or diversion of water which viélates
restrictions in a program adopted pursuant to this chapter is a
trespass, and the board shall take appropriate aétion to enjoin
such use or diversion of water.

3123. Any standard or program established under
this part shall remain in effect unless and until the board
finds the standard or program is not in the public interest
and causes the standard or program to be modified as provided
in this part. The board shall follow the same procedures to
modify a standard or program as are set forth under this part to
establish a standard or to develop a program.

Article 4. Spatutory Adjudications

3250. Instream flow standards and any necessary com-
pliance program shall be set for every stream for which a pro-
ceeding is undertaken under Chapter 3 of Part 3 of Division 2 to

determine the rights of claimants to the water of the stream.
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3251. The decree establishing and determining rights
issued by the court shall expressly provide that all rights set
forth therein are subject to instream flow standards and any

program to achieve compliance established by the board.
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An act to add Chapter 1.1 to Division 5 (beginning

with Section 5093.10) to the Public Resources Code,

relating to acquisition of water rights for instream

uses.
The people of the State of California do enact as follows:

SECTION 1. Sections 5093.10, 5093.11, and 5093.12 are
added to the Public Resources Code to read:

5093.10. In the name of the people of the State of
California the Resources Agency may acquire by gift, exchange,
or purchase any water or existing water right as authorized under
Section 3121 of the Water Code o? as otherwise necessary for
recreation or for preservation or enhancement of fish and wildlife
resources.

5083.11. The Resources Agency shall hold any water
or water right acquired under this chapter for the beneficial
use and enjoyment of all the people of the State for the purposes
for which the Resources Agency acquired the right. Notwith-
standing any provision in the law to the contrary, neither the
Resources Agency nor any agency Or person is required to divert or
exercise any other physical control over water pursuant to thé
exercise of any water right acquired under this chapter.

5093.12. The Resources Agency shall succeed to and
retain the legal priority of any right acquired under this
chapter, Any diversion, obstruction, or interference with

the flow of water to which the right attaches is a trespass,

and the Secretary of the Resources Agéncy may institute in

-t

he supericr court in and for the county wherein such diversion,
obstruction, or interference occurs or is attempted, appropriate
action to have such trespass enjoined.
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[Comment: Financing provisions for acquisitions
made under this chapter are not considered here,
but it is intended that appropriate measures be
adopted by the Legislature. "Legal priority"
applies to all types of rights, appropriative,
riparian, or otherwise.]
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An act to add Section 1227 to the Water Code,
relating to the diversion or control of water.

The people of the State of California do enact as follows:

SECTION 1. Section 1227 is added to the Water Code to
read:

1227. No right to appropriate or use water may be
acquired under this divison unless the appropriation or use
involves a diversion or other form of physical control of water;
except that no diversion or other form of physical control of

water 1s necessary for the following appropriations and uses:

(1) An appropriation of water under Article 3 of this
part;

(2) An appropriation of water for stockwatering
purposes; |

(3) Beneficial instream uses of water under rights

originally perfected under other provisions of law.

[Comment: Subsection (3) includes rights acguired
by the Resources Agency under proposed Sections
5093.10-5093.12. It is intended that this section
be enacted only if the proposed instream flow
standards legislation is also enacted.]
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CHAPTER V. EFFECTIVE MANAGEMENT OF GROUNDWATER RESOURCES

A. Importancé of Groundwater Resources

1. A Changed Perspective

In 1961-62, an Assembly Interim Committee on Water examined groundwater
problems in California. The committee anticipated that groundwater problems
in areas such as the San Joaquin Valley "will probably become worse and in a
few instances become critical before public attention will be focused on them
sufficiently to stimulate the local expenditures for necessary programs."
The committee decided not to recommend statewide legislation at that time.
It concluded: |

If, in the future, there are indications of major failure in any

of the local groundwater management programs, and it can be

determined that local negligence or inaction was the cause, the

Legislature would then have a basis to take major corrective

action. 1/

Sixteen years later, groundwater problems have become critical but
adequate, comprehensive management has not beén undertaken in many overdrafted
areas of the State.g/ In addition, the range of management options has
narrowed. At the time of the cdmmittee's investigation it was generally
assuﬁed that additional water supplies would be imported to the San Joaquin
Valley and other areas to solve overdraft problems. Since that time, however,
fewer major new importation projects are being planned. The few projects
being planned face a variety of economic, envirommental, and political objec-
tions. The only new project, other than possible new supplies for the exist-
ing State Water Project, expected té be available to the San Joaquin Valley in
the next 20 years is the Mid-Valley Canal, which will provide relief for only
about a third of the existing o:srdraft. However, this project has not yet
been authorized by Congress. = The 1973 Report of the National Water

Commission urged Congress to "scrutinize closely project proposals for areas

-135-



mining groundwater that have not instituted conservation regimes and prudent
4/

management practices...," ~  and projects such as the Mid-Valley Canal

today can be expected to be subject to close scrutiny.

2. State Policy on Groundwater

The Legislature has repeatedly set the policy foundation for the manage-
ment of all of California's water resources by declaring that the people of
the State have “"a paramount interest” in the use of surface water and ground-
water and a "vital concern” in the "protection of the public interest in the
development of the water resources of the State."'é/ _The Legisiature found in
1961 that groundwater basins are "subject to éritica] conditions of overdraft,
depletion, sea water intrusion and degraded water quality causing great
detrihent to peace, heé]th, safety, and welfare of the people of the State."
It declared that the people of the State have a "primary interest” in the
correction and prevention of these conditions. &

lNotwithstanding these strong policy declarations, California’s extensive
and extremely valuable groundwater resources are not adequateily protected.
Except in a few areas, groundwater extraction is not managed to the extent
that oil and gas production, timber harvesting, mining, or even surface water
diversions are. California‘'s groundwater is usually available to any pumper,
public or private, who wants to extract it, regardless of the impact of

extraction on neighboring groundwater pumpers or on the general community.

3. Groundwater Resources

The estimated average annual net water demand for surface and ground-
Y

water supplies is approximately 31 million acre-feet. - In normal years,

groundwater supplies 24 percent of this net water demand, and 40 percent of

applied water demand. Chart A identifies the extent of groundwater use,
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both from safe yield and from long-term overdraft, 1ﬁ the major hydrologic
areas of the State.

Groundwater also serves as an emergency source of supply in dry years.
Groundwater basins are water storage reservoirs with total useable storage
capacity of over three times the combined storage capacity of the state's
surface reservoirs. Groundwater basins also have important water quality
treatment and water distribution attributes.

In the 1976-1977 drought, water users progressively increased their use
of groundwater supplies as surface water supplies diminished. Groundwaler
depletion in the San Joaquin and Tulare hydrologic study areas increased to
almost 5 million acre-feet, which is nearly four times the normal overdraft in
those areas. An estimated 28,000 wells were drilled, deepened, or repaired.
Overdraft electricity pumping costs for 1977 increased substantially and there
were increases on the order of 35 percent in agricultural electrical power
usage ovef 1975 levels.

Although the huge 1977 groundwater overdraft was very expensive, it
saved agriculture from disaster. Chart B summarizes the increased reliance

during the drought on groundwater in the Tulare and San Joaquin hydrclogic

study areas.
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